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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9205. 


NEW YORK LIFE INSURANCE CO., Appellant 

v. | 

RUTH V. TAYLOR, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

! 

This is an appeal from a final judgment (Joint Appj 
p. 112) of the District Court of the United States for the 
District of Columbia, upon a jury verdict in favor of Rutlf 
V. Taylor, appellee and plaintiff below (hereinafter ref 
ferred to as plaintiff) against the New York Life In¬ 
surance Company, a corporation, appellant and defendant 
below (hereinafter referred to as defendant) in the amount 
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of $2,000. plus interest and costs. Recovery was sought 
and obtained under the double indemnity provision of a 
life insurance policy and the relief claimed was within the 
general law jurisdiction of the District Court. D. C. Code 
(1940 Ed.) §§ 11-301, 11-306. A review of the judgment 
below by this Court is authorized by D. C. Code (1940 Ed.) 
§ 17-101. 

Statement of the Case. 

Plaintiff Ruth V. Taylor, a citizen of Maryland, brought 
this action in the Court below to recover the amount of 
$2,000. under the double indemnity for accidental death 
provision of a policy of insurance issued upon the life of 
her husband Lemuel K. Taylor, by the defendant, New 
York Life Insurance Company, a corporation incorporated 
under the laws of and having its Home Office in the State 
of New York. The indemnity provisions read as follows: 

“New York Life Insurance Company, a Mutual 
Company, agrees to pay * * * Two Thousand Dollars 
• • * to Ruth V., Wife of the Insured, Beneficiary the 
face of this Policy upon receipt of due proof of the 
death of the Insured, * * * or Double the face of this 
Policy upon receipt of due proof that the death of 
the Insured, * * * resulted directly and independently 
of all other causes from bodily injury effected solely 
through external, violent and accidental cause, * * 
“This Double Indemnity Benefit will not applv if 
the Insured’s death resulted from self-destruction, 
whether sane or insane; * • * from physical or mental 
infirmity; or directly or indirectly from illness or dis¬ 
ease of any kind. * * (Joint App. p. 113) 

The Insured was found dead at the foot of a stairwell 
at Walter Reed General Hospital, Washington, D. C. at 
about one o’clock on the morning of April 21st, 1940. 
(Joint App. pp. 50, 89). He had been a patient at that 
hospital since September, 1939, and had undergone several 
operations for a severe itching of the anal region. (Joint. 
App. pp. 12, 122) 
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On April 21, 1940, after receiving news of her husband’s 
death, Mrs. Taylor sent the defendant a letter reading as J 
follows: 

J 

“This is to inform you that my husband, Lemuel 
K. Taylor, died this date, April 21, 1940, at Walter 
Reed Hospital, Washington, D. C. Please send the 
form to Dr. A. McGruder McDonald, District Coroner, 
Washington, D. C.” (Joint App. p. 33) 

The defendant sent the form to Dr. McDonaLd, as re- ) 
quested and it was filled out and returned by him. (Joint ' 
App. p. 130) Thereafter, plaintiff filed Proofs of Death 
on the usual forms provided by the defendant. (Joint 
App. p. 16) These proofs were composed of the claim- j 
ant’s statement, a friend’s statement, and the physician’s j 
statement, made out by Dr. McDonald. '(Joint App. pp. 
128 et seq.) In the Claimant’s statement, she represented 
the cause of death as “accidental—Fell Down Stairway.” ! 
The friend’s statement made no representations in this j 
regard. The physician’s statement asserted that the cause j 
was “suicide”. 

In the claimant’s statement, she made the following 
further representation: 

“The undersigned hereby makes claim to said J 
insurance and agrees that the written statements and 
affidavits of all the physicians who attended or treated 
the insured, and all other papers called for by the j 
Instructions, printed on the reverse side hereof, shall 
constitute and they are hereby made a part of the 
Proofs of Death.” 

The instructions called for the three statements filed. 

Upon receipt of these Proofs of Death, the defendant 
paid the face amount of the policy but refused to pay the 
double indemnity. It refused on the ground that due proof 
of accidental death had not been submitted because the 
physician’s statement, constituting a part of the Proofs 
of Death, represented that the cause of death was suicide. 
(Joint App. p. 35) Plaintiff after demanding payment j 
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of the double indemnity filed a Complaint in the Court be¬ 
low alleging the contract of insurance, the death of the 
Insured, and that death “resulted directly and independ¬ 
ently of all other causes from bodily injury effected solely 
through external, violent and accidental cause * * * 
(Joint App. p. 2) The Answer admitted the contract 
and the fact of death but denied that it “resulted directly 
and independently of all other causes from bodily injury 
effected solely through external, violent and accidental 
causes” and further denied that plaintiff was entitled to 
recover under the double indemnity provision. (Joint App. 
p. 4) The Complaint did not allege the submission of due 
proofs of death. The Answer raised that issue by the 
separate denial of the right to recover under the double 
indemnity provision. 

The Claimant’s statement and friend’s statement were 
offered by the plaintiff in the Court below and excluded 
because of the prior decision of this Court that * 1 the proofs 
of death if admitted at all should have gone in as a whole.” 
They were offered in their entirety by the defendant and 
excluded. 

The Plaintiff testified that her only source of knowledge 
as to the cause of death was information which she re¬ 
ceived from Colonel Cole at the Walter Reed Hospital, 
who told her that her husband “fell or jumped over the 
bannister” (Joint App. p. 16) She further testified that 
she told three agents of defendant who visited her vari¬ 
ously, (1) that she understood her husband fell over the 
rail; (Joint App. p. 36); (2) that he fell over the stair- 
rail; (Joint App. p. 36); and (3) that she had not 
heard from the hospital how he died, but that he must have 
fallen over the rail. (Joint App. p. 37) There was intro¬ 
duced in evidence a letter dated November 3, 1941, from 
Mr. Coe, plaintiff’s Attorney, to the defendant demanding 
payment of the double indemnity. He stated in the letter 
that after careful investigation, “it appears that the death 
of Mr. Taylor resulted from a fall at Walter Reed 
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Hospital.” (Joint App. p. 34) The reply to this letter 
was also introduced. In the reply defendant denied liabil- j 
ity on the ground that due proof of accidental death had j 
not been submitted. It pointed out that the proofs sub¬ 
mitted indicated suicide, and invited the submission of any 
evidence which Mr. Coe might care to offer regarding acci¬ 
dental death. (Joint App. p. 35) The foregoing are the 
relevant materials in the Record regarding submission of 
due proofs of accidental death. 

On the issue of whether death was in fact accidental, 
defendant in the course of trial offered certain hospital j 
records which were excluded. These were (1) a family 
and personal history, taken by the attending physician 
from the deceased when he was admitted to the hospital; j 
(Joint App. p. 117) (2) a history of the present disease 
taken in the same way and accompanied by a preliminary 
diagnosis; (Joint App. p. 118) (3) a clinical record entry 
by the attending physician stating that the patient had 
taken an overdose of drugs because he wanted to commit 
suicide and describing the steps taken by the hospital to 
counteract the effect of the drug; (Joint App. p. 120) (4) j 
a further clinical record entry by the attending physician 
telling of the discovery of Taylor’s remains and the pro¬ 
nouncement of death and finally summarizing the case. | 
(Joint App. p. 121) 

These entries were made in the regular course of busi¬ 
ness and it was the established practice of the hospital for 
such records to be made at or about the time of the occur¬ 
rences recorded. (Joint App. p. 90) 

i 

PROCEEDINGS BELOW. 

This case was originally tried before Mr. Justice Golds- 
borough and a jury. Verdict was rendered for the plain-; 
tiff in the sum of $2,000. plus interest and costs. 

The defendant appealed from that judgment (Action 
No. 8488) to this Court. The judgment was reversed and 


I 
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remanded on a ground not here involved, 79 U. S. App. 
I). C. 66, 147 F. (2d) 297. 

' The question as to the admissibility of the hospital 
records was presented on that appeal. The majority opin¬ 
ion written by Mr. Justice Arnold and concurred in by 
the Chief Justice held that they were rightly excluded. 
From this part of the Opinion Mr. Justice Edgerton dis¬ 
sented. This Court further held that the court below, hav¬ 
ing found on a dubious record but without objection that 
plaintiff had not authorized the physician’s statement prop¬ 
erly excluded it, but that it was error, though not preju¬ 
dicial, to admit in evidence the Claimant’s and friend’s 
statements without the physician’s statement. 

A rehearing was granted on the issue of the hospital 
records and the Court with the same division as before held 
to its prior opinion with modifications. The majority 
stated: 

“The entire hospital records offered in this case 
are not before us. It may be that some of the entries 
are admissible. The test should be whether they are 
records of a readily observable condition of the patient 
or of his treatment.” 

The case was tried a second time before Mr. Justice 
Morris and a jury. A verdict was rendered for the Plain¬ 
tiff in the full amount of her claim, $2,000., plus interest, 
and judgment was entered accordingly. The present 
appeal is prosecuted from that verdict and judgment. The 
pleadings, testimony and exhibits below, so far as they are 
believed to relate to the points raised on appeal are in¬ 
cluded in the joint appendix. 

STATUTE INVOLVED. 

1 Act of June 20, 1936 c. 640, § 1, (49 Stat. 1561) U. S. C. 
Title 28, § 695. 



STATEMENT OF POINTS UPON WHICH APPELLANT 

INTENDS TO BELY. 

I. The Court below erred in excluding the proofs of 
death offered in their entirety by defendant. 

II. The Court erred in excluding certain hospital records 
which were offered by defendant. 

| 

SUMMARY OF ARGUMENT. 

1. It was error of the Court below to exclude the Proofs | 
of Death which were offered in their entirety by the de¬ 
fendant. The authorities uniformly uphold the admissi¬ 
bility of such proofs whether or not there is alleged mistake 
or lack of knowledge as to the content on the part of the ! 
Claimant. Such facts are relevant on the issue of whether j 
the representations contained in the proofs may or may 
not be impeached by the Claimant but they do not affect 
their admissibility. 

The factual basis upon which this Court sustained the 
exclusion of the physician’s statement on the prior 
appeal, appears to be wanting in the present record. There 
is no clear showing that defendant’s agent assisted in pre- | 
paration of the Claimant’s statement with knowledge of 
the conflicting representation in the physician’s statement 
and without bringing this to Claimant’s attention. 

Finally, Plaintiff sought to show receipt of due proof | 
by collateral, partial evidence. On the basis of this Court’s! 
prior decision it is urged that in these circumstances the! 
Proofs of Death should have been received in their 
entirety. 

2. The Court below erred in excluding certain hospital 
records offered by defendant. There can be no doubt as 
to the relevancy of these records and the prejudicial char¬ 
acter of their exclusion. Expressed congressional intent, 
overwhelming judicial authority construing the Federal 
Shop Book Rule and cognate state statutes, and the funda-i 
mental purpose intended to be served by these statutory! 
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reforms, all support the admissibility of the evidence 
which was excluded below. 

ARGUMENT. 

L 

The Court Below Erred in Excluding the Proofs of Death 
Offered in Their Entirety by Defendant. 

The Defendant offered the Proofs of Death which had 
been received by the Insurance Company in their entirety. 
(Joint App. p. 65) The Court below excluded the proofs. 
(Joint App. p. 65) It is submitted that this was clearly 
error. 

So far as the authorities go, the matter is fairly put in 
Jensen v. ContnentcU Life Insurance Co., 28 Fed. (2d) 545 
(1928) Cert. den. 279 U. S. 842. 

“Through a long line of Federal cases and through 
shorter lines of state cases we have found none in 
which such proofs of death so offered have been de¬ 
nied. * * * the law, we think, was settled fifty years ago 
by the Supreme Court in Insurance Co. v. Newton, 22 
Wall. 32, r’affmd in Insurance Co. v. Higginbotham, 
95 U. S. 380, and cited and followed in every later case 
touching the subject.” (p. 546) 

The reason for the court below excluding the proofs of 
death was the decision of this Court on the prior appeal 
that the physician’s “statement of opinion as to suicide” 
was properly excluded on the first trial. The stated basis 
for this decision was that the evidence at the first trial, 
though dubious, was interpreted by the trial judge, with¬ 
out exception, as showing that the physician’s statement 
was not authorized by the Claimant. 

This Court accepted the Newton case as establishing the 
settled rule in the federal courts, but it read the Newton 
case as implying that the proofs of death were admissible 
only upon the assumption that they were authorized by 
the Claimant. In that case the proofs were not presented 
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by the Claimant but by her father. A point was made of j 
this. The Court held “the fact that the proofs were pre- j 
sented by the father and not by the plaintiff herself can- ! 
not change their character. They were the only proofs 
presented, and without them there was no attempted com¬ 
pliance with the conditions of the policy. He was the agent j 
of the plaintiff with respect to the policy, entrusted by her ; 
with the presentation of the preliminary proofs. Pre- ! 
sented in her name and by her agent in the matter and j 
constituting the essential preliminary to her action they 
must stand as her acts, and the representations made j 
therein must be taken as true until at least some mistake 
is shown to have occurred in them. ,, (pp. 37-38) 

It is equally true in this case that plaintiff’s “attempted 
compliance with the conditions of the policy” was by mail¬ 
ing defendant the Claimant’s and friend’s statements andj 
requesting defendant to send the form for the physician’s | 
statement to Dr. McDonald to be filled out by him. But! 
be that as it may, it is submitted that the Court of Appeals! 
in the Jensen case properly read the Newton case as hold-j 
ing that there is no question as to the admissibility of the 
proofs of death. The only question is whether plaintiff 
may controvert them. It is difficult to read the following 
from the Newton case to any other effect: 


“No case has come under our observation, other j 
than the present, where the preliminary proofs pre-! 
sented by the insured have been entirely excluded as| 
evidence when offered by the insurers, the question! 
being- in all the cases whether these proofs estopped! 
the insured from impeaching the correctness of their 
statements, or from qualifying them, or whether they! 
were subject to be explained and varied or contra¬ 
dicted on the trial.” (p. 36) 

Moreover, as stated above, the forms were sent to the 
physician in this case at plaintiff’s specific request. There 
is no indication in the Record that defendant had any hand 
in securing the physician’s statement except to mail the 
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form to Mr. McDonald in compliance with plaintiff’s 
wishes. In these circumstances, it is difficult to see why 
Dr. McDonald was not acting pursuant to plaintiff’s re¬ 
quest that he furnish this proof of death. 

However, even were it possible successfully to assert on 
the present record that Dr. McDonald was not authorized 
to submit the Proof of Death on Plaintiff’s behalf, it still 
appears to be settled by the Newton case and the succeed¬ 
ing federal cases that the physician’s statement was ad¬ 
missible in evidence. The precise point was raised in the 
Jensen case. The proofs were forwarded by plaintiff’s 
attorney on her behalf and the specific reservation made 
in the submission that the plaintiff “will not be bound 
by any allegations of the Coroner’s certificate, nor any 
other document which purports to set forth that the 
decedent died by his own hand”. In short, plaintiff, in 
submitting the proofs specifically negatived any sugges- 
ton that the Coroner’s statement was authorized by her. 
Yet it was held admissible and the Supreme Court denied 
certiorari. See also Winiarski v. John Hancock Mut. L. 
Ins. Co. (1934) 241 App. Div. 284,-270 N. Y. S. 562; 
Wachtel v. Equitable Life Assurance Society, 266 N. Y. 
345, 194 N. E. 850; Belsky v. New York Life Ins. Co., 255 
App. Div. 288, 7 N. Y. S. (2d) 397; Winter v. New York 
Life Ins. Co., 260 App. Div. 676, 23 N. Y. S. (2d) 759; 
Belbas v. New York Life Ins. Co., 300 Mass. 471, 15 N. E. 
(2d) 806. 

It is also to be noted that in this trial the factual basis 
upon which this Court held on the prior appeal that the 
court below was justified in excluding the physician’s 
statement appears to be lacking. The Record is unclear as 
to whether or not the plaintiff was aided by an agent of 
the Company in making out Claimant’s statement. Assum¬ 
ing such aid was given the Record is silent on what if 
anything the agent may have said to her regarding the 
representation of the cause of death in the physician’s 
statement. There is no indication that the agent knew of 
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the content of the physician’s statement when the Claim- j 

ant’s statement was made out. The Record does show that 

the Insurance Company did not receive the physician’s 

statement until the dav Claimant’s statement was 

* 

executed. Hence, the essential basis of fact which this j 
Court held justified the exclusion of the physician’s state- i 
ment at the earlier trial is not present to justify it here. 

There is this final point. Plaintiff had the burden of j 
showing at the trial not merely that the assured’s death 
was accidentally caused but further that the Company had 
received “due proofs” of such accidental death. Berg- 
holm et al. v. Peoria Life Ins. Co., 284 U. S. 489 (1931). 
On prior appeal this Court held that “the proofs of death, j 
if admitted at all, should have gone in as a whole.” On 
this trial plaintiff sought to show receipt of due proofs of ! 
death by letter of her attorney to the Company, by show- j 
ing that she sent in the Claimant’s and friend’s statements 
without disclosing their contents and by her testimony that 
she informed agents of the Company that she understood I 
her husband fell over the bannister. The holding on the j 
prior appeal that if the Proofs of Death were received, they 
must be received in their entirety would seem equally ap¬ 
plicable in these circumstances. Plaintiff sought to intro¬ 
duce evidence of some proof being received by the Com-' 
panv of accidental death. In these circumstances the whole j 
proof should have been received including the physician’si 
statement. This is especially true in view of the represen¬ 
tation which she made on Claimant’s “Statement No. l”:i 


“The undersigned hereby makes claim to said in-j 
surance and agrees that the written statements and 
affidavits of all the physicians who attended or treated 
the insured, and all other papers called for by the In-j 
structions printed on the reverse side hereof, shall 1 
constitute, and they are hereby made a part of these 
Proofs of Death.” 

i 

i 
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n. 

The Court Erred in Excluding Certain Hospital Records 
Which Were Offered by the Defendant. 

1. On the issue of whether death was in fact accidental, 
defendant in the course of trial offered certain hospital 
records which were excluded. These were (1) a family 
and personal history, taken by the attending physician 
from the deceased when he was admitted to the hospital; 
(2) a history of the present disease taken in the same way 
and accompanied by a preliminary diagnosis; (3) a clinical 
entry by the attending physician stating that the patient 
had taken an overdose of drugs because he wanted to com¬ 
mit suicide and describing the steps taken by the hospital 
to counteract the effects of the drug; (4) a further clinical 
record entry by the attending physician telling of the dis¬ 
covery of Taylor’s remains and the pronouncement of 
death and finally summarizing the case. 

2. There can be no doubt of the relevancy of the docu¬ 
ments excluded to the principal issue in the case. There 
can be no doubt that if admissible their exclusion was 
prejudicial. There was no direct evidence of whether 
death resulted from suicide or accident. The defendant 
got up in the middle of the night. He was not trying to 
find a toilet which was right across the hall from his room. 
(Joint App. p. 51) He was on no other normal quest so far 
as there is any suggestion in the record. He walked down 
the hall, stopped for some little period at the railing guard¬ 
ing the stairwell. This was clearly indicated by the drain¬ 
age spots on the floor from an indwelling catheter. (Joint 
App. p. 68) He was found at the bottom of the stairwell 
with a crushed skull. (Joint App. p. 54) Obviously in 
these circumstances evidence of his state of mind or prob¬ 
able state of mind was of utmost relevance. The evidence 
on this point offered by the plaintiff was meager. There 
were letters showing that he was fond of his family and 
expected to return to them, but that he had little hope of 
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resuming his normal occuations. (Joint App. p. 40) There j 
was testimony that he behaved cheerfully and affection- I 
ately toward his wife on recent visits which she made to 
the hospital. (Joint App. p. 14) There was conflicting 
evidence of medical attendants about his state of mind. 
(Joint App. pp. 103, 104) 

These records which w T ere offered and excluded provided 
concrete data, recorded at the time of fresh knowledge 
and observation, likely to be persuasive to reasonable men. 
They showed that he had had long suffering from and 
numerous operations on account of the disease for which he 
sought relief in the Walter Reed Hospital. (Joint App. p. 
117) They showed that the cause of the disease was one 
which might well depress the patient if he reflected on it. 
(Joint App. p. 125) They showed that every effort includ¬ 
ing the most radical procedures, themselves an indepen¬ 
dent source of depression to an ordinary man, had failed to 
afford any relief. (Joint App. p. 124) They showed finally 
his taking of an overdose of codeine and aspirin and the 
procedures taken by the hospital to counteract the effects. 
(Joint App. p. 120) 

Where the man’s state of mind was of the utmost rele¬ 
vancy, clearly such material as this might have influenced 
the jury and its exclusion may well have affected the 
result. 

3. On this trial no issue w'as raised that the records in 
question were privileged. That point was disposed of in 
the prior decision of this Court. It is thought unnecessary 
to argue it on this appeal. 

The sole issue would appear to be whether the Federal 
Shop Book Rule covers the records in question and excepts j 
them from the hearsay objection. 

This issue was the subject of elaborate research and was 
exhaustively treated in the majority and dissenting opin¬ 
ions on the motion for re-hearing at the prior appeal. It 
has been noted with extensive annotations in the Yale Law 
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Journal (54 Yale L. J. 868). This brief can do little more 
than summarize what has already been said. 

4. On its face the Federal Shop Book Rule clearly author¬ 
ized admission of the records in question. 

That rule (49 Stat. 1561, 28 TJSCA Supp. § 695) read as 
follows: 

“In any court of the United States and in any court 
established by Act of Congress, any writing or record, 
whether in the form of an entry in a book or otherwise, 
made as a memorandum or record of any act, trans¬ 
action, occurrence, or event, shall be admissible as 
evidence of said act, transaction, occurrence, or event, 
if it shall appear that it was made in the regular 
course of any business, and that it was the regular 
course of such business to make such memorandum or 
record at the time of such act, transaction, occurrence, 
or event or within a reasonable time thereafter. All 
other circumstances of the making of such writing or 
record, including lack of personal knowledge by the 
entrant or maker, may be shown to affect its weight, 
but they shall not affect its admissibility. The term 
‘business’ shall include business, profession, occupa¬ 
tion, and calling of every kind.” 

All of the records in question were of an act, transaction, 
occurrence or event. They were either matters of actual 
happening in the hospital or records of the transaction of 
admitting the patient to the hospital or a summary of the 
case on its closing by the death of the patient. There is 
no dispute in the Record that the entries were made in 
the regular course of the hospital’s business and that it 
was the regular course of the business to make such memo¬ 
randum at the time of the act, transaction, occurrence or 
event, or within a reasonable time thereafter. 

5. The legislative history is equally clear that the rule 
was intended to cover such records as those in question. 

As explained by the House Judiciary Committee, “this 
bill was introduced by the Chairman of the Committee at 
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the request of the Attorney General. The Committee con- j 
cur in the opinion of the Attorney General that the pro¬ 
posed legislation should be enacted into law for the! 
reasons set out in his communication and its accompanying j 
memorandum which are made a part of this Report”.! 
(H. Rep. No. 2357, 74th Cong. 2d Sess. p. 1) The Attorney ! 
General’s memorandum cited a number of decisions in! 

I 

which the shop book rule had been applied without statu¬ 
tory authority and urged enactment of the measure to 
secure uniform adoption and application of the rule in the 
federal courts. Two of the cases which he cited with 
approval and which therefore would appear to have the 
concurrence of the House Judiciary Committee as covered! 
by the Rule were Grossman v. Delaware Electric Power 
Co., 34 Del. 521, 155 A. 806; and St. Louis v. Boston & 
Maine R. R. Co. 83 N. H. 538, 145 A. 263. These cases in-i 
volved hospital records. The Grossman case covered an 
identical item to one rejected below, i. e. “1. original sheet,! 
known as history sheet, and upon which appeared memo¬ 
randa of the various symptoms shown and complaints 
made by the patient when she was examined by the attend¬ 
ing physician, and the various laboratory and other exami-! 
nations directed by him.” 

j 

6. With the eocception of the Taylor case Federal Deci¬ 
sions under the shop book rule have uniformly admitted 
hospital records. 

Ulm v. Mo or e-McCormack Lines, Inc., 115 F. (2d) 492,; 
117 F. (2d) 222; Reed v. Order of United Comm. Trav. of 
Am., 123 F. (2d) 252; Pollack v. Metropolitan Life Ins. Col 
138 F. (2d) 123; Estate of Buckminster v. Commr. of InA 
ternal Revenue, 147 F. (2d) 331; Norwood v. Great Amer\ 
ican Indemnity Co., 146 F. (2d) 797. J 

In the Reed case it was stated “that a hospital record 
of the attending doctor’s diagnosis of a patient’s condition 
as competent evidence is no longer open to question in this 
court”. Just such a record was excluded below. 
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7. State Courts under identical statutes have uniformly 
admitted hospital records. The “Model Act” of the Com¬ 
monwealth Fund Committee was the prototype for the Fed¬ 
eral Shop Book Rule and was likewise adopted in the fol¬ 
lowing States: Alabama, Connecticut, Maryland, Massa¬ 
chusetts, Michigan, New York, Rhode Island. 

The Courts of each of these states have construed the 
Act to admit hospital records. See Wilson v. State, 243 
Ala. 1, 8 So. (2d) 422; State v. Hayes, 127 Conn. 543, 18 A. 
(2d) 895; Borucki v. MacKenzie Bros. 125 Conn. 92, 3 A. 
(2d) 224; Wickman v. Bohle, 173 Md. 694, 196 A. 326; 
Langenfelder v. Jones, 178 Md. 421, 15 A. (2d) 422; Gile 
v. Hudnutt, 279 Mich. 358, 272 N. W. 706; Harvey v. Silber, 
300 Mich. 510, 2 N. W. (2d) 483; People v. Kohlmeyer, 284 
N. Y. 366, 31 N. E. (2d) 490; Meiselman v. Crown Heights 
Hospital , 285 N. Y. 389, 34 N. E. (2d) 367. 

8. Where the legislatures of the States have specifically 
adverted to the question here presented, they have indi¬ 
cated, by making express provision therefor, that hospital 
records should be covered by the liberalized rule. See 
Mass. Ann. Laws (Michie 1933, ch. 233, sec. 78) and Ann. 
Code Md. 1939, Art. 35, Sec. 13. 

9. The most eminent text writers argue strongly the de¬ 
sirability of including hospital records within the exception 
to the hearsay rule. See, for instance, 6 Wigmore on Evi¬ 
dence, (3rd Ed. 1940, Sec. 1707): 

“The medical records of patients at a hospital, or¬ 
ganized in the usual modern plan, deserve to be placed 
under the present principle. They should be admis¬ 
sible, either on identification of the original by the 
keeper, or on offer of a certified or sworn copy. There 
is a Necessity (ante Sec. 1421); the calling of all the 
individual attendant physicians and nurses who have 
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cooperated to make the record even of a single patient 
would be a serious interference with convenience of 
hospital management. There is a Circumstantial 
Guarantee of Trustworthiness (ante, Sec. 1422); for 
the records are made and relied upon in affairs of life 
and death. Moreover, amidst the day-to-day details 
of scores of hospital cases, the physician and nurses 
can ordinarily recall from actual memory few or none 
of the specific data entered; they themselves rely upon 
the record of their own action; hence, to call them to 
the stand would ordinarily add little or nothing to the 
information furnished by the record alone. * * * ” 

i 

! 

10. The only suggested authority to the contrary is 
readily distinguishable. On the prior appeal the majority 
opinion cited Palmer v. Hoffman , 318 U. S. 109 (1943) as 
authority for excluding the hospital records. In that case 
the Supreme Court held that a railroad engineer’s reports 
of accidents should be excluded because they “are not for 
the systematic conduct of the enterprise as a railroad busi¬ 
ness * * * their primary utility is in litigating, not in rail¬ 
roading”. No such objection can be made to the records 
excluded in this case. They were made as a matter of 
hospital routine because it has been found a useful thing in 
the care of patients. That gives reasonable assurance of 
their disinterested character, of care in their making and | * 
of their reliability for much more important matters than ! 
those here in issue. There are few business records of im¬ 
portance which do not leave as much room for judgment 
and error as those here in issue. 

It is submitted that the overwhelming support of ex¬ 
pressed congressional intent, judicial authority, and fun¬ 
damental purpose argues for the admissibility of such 
records under the Federal Shop Book Rule and for reversal 
of the decision below. 


i 

i 

i 


i 
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CONCLUSION. 

It is respectfully submitted that the rulings of the Court 
below were in error both in respect of the exclusion of the 
Proofs of Death and of the hospital records. On these 
grounds the judgment below should be reversed. 


i 


Francis M. Shea, 
Of Counsel. 


John Spalding Flannery, 

G. Bowdoin Craighill, 

A. Murray Preston, 

901 Hibbs Building, 
Washington 5, D. C., 
Attorneys for Appellant. 
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I 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed Jan 14 1942 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 14284. 

Ruth V. Taylor, 105 Charles Street, Annapolis, Maryland, 

Plaintiff 


v. 

New York Life Insurance Company, a corporation, Shore- 
ham Building, Washington, D. C., Defendant. 

Complaint to Recover Amount Due as Double Indemnity 

Under Insurance Policy 

1. Plaintiff is a citizen of the State of Maryland. Defen¬ 
dant is a corporation of the State of New York. The amount 
involved exclusive of interest and costs exceeds One Thou¬ 
sand Dollars. 

2. The defendant on the 20th day of October, 1920, for 
the consideration therein stated issued unto Lemuel K. 
Taylor of Annapolis, Maryland, a certain insurance policy 
in the face amount of Two Thousand Dollars, ($2,000.00), 
and by the terms of said policy it was provided among other 
things as follows: 

“New York Life Insurance Company, a mutual com¬ 
pany, agrees to pay to Lemuel K. Taylor, the insured, 
Two Thousand Dollars on the Sixth day of October, Nine¬ 
teen Hundred and Sixty, or on such earlier date as may re¬ 
sult from the agreements contained in Section 2 hereof, if 
the Insured is then living; or to Ruth V., wife of the insured, 
beneficiary, the face of this policy upon receipt of due proof 
of the death of the insured before the maturity of the en¬ 
dowment; or double the face of this policy upon receipt of 
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due proof that the death of the insured, before the maturity 
of the endowment, resulted directly and independently of 
all other causes from bodily injury effected solely through 
external, violent and accidental cause, and that such death 
occurred within sixty days after sustaining such injury.” 

3. The insured, Lemuel K. Taylor, died on April 21,1940, 
as result of a certain fall at Walter Reed Hospital, which 
resulted in a skull fracture and other injuries; that the said 
policy was in full force and effect at said time; that the j 

death of the insured resulted directly and indepen- 1 
2 dently of all other causes from bodily injury effected 
solely through external, violent and accidental cause 
and occurred within sixty days after sustaining said injury. 

4. That the defendant paid to the plaintiff, the beneficiary 
under said policy, the face of the policy in the amount of 
Two Thousand Dollars ($2,000.00), but has failed and re¬ 
fused to pay to the plaintiff the further sum of Two Thou¬ 
sand Dollars ($2,000.00) represented by the provision of j 
said policy providing for double indemnity for accidental 
death. 

5. The defendant owes the plaintiff the sum of Two Thou¬ 
sand Dollars ($2,000.00) and interest by reason thereof. 

Wherefore plaintiff demands judgment against defen¬ 
dant for the sum of Two Thousand Dollars ($2,000.00) in- i 
terest and costs. 

Coe & Richards 
By Lowry N. Coe 

717 National Press Building 
Attorneys for Plaintiff 

Jury trial demanded. 

Lowry N. Coe 

Attorney for Plaintiff 

• • • • • • • • • • | 

j 

i 


i 


i 
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3 Filed Feb 2 1942 

Answer to Complaint to Recover Amount Due as Double 
Indemnity Under Insurance Policy 

i 

1. Defendant admits the allegations of Paragraph 1 of 
the complaint. 

2. Defendant admits the allegations of Paragraph 2 of 
said complaint, but says that the policy of insurance re¬ 
ferred to in said complaint contained, among other provi¬ 
sions, a clause, immediately following that quoted in Para¬ 
graph 2 of the complaint, reading as follows: 

“This Double Indemnity Benefit will not apply if the In¬ 
sured’s death resulted from self-destruction, whether sane 
or insane; from any violation of law by the Insured; from 
Military or Naval Service in time of war; from a state of 
war or insurrection; from engaging in submarine or aero¬ 
nautic operations; from physical or mental infirmity; or di¬ 
rectly or indirectly from illness or disease of any kind. The 
Company shall have the right and opportunity to examine 
the body, and to make an autopsy unless prohibited by 
law.” 

3. Answering the allegations of Paragraph 3 of said com¬ 
plaint, defendant admits that Insured, Lemuel K. Taylor, 
died on April 21,1940, and that said policy of insurance was 
then in full force and effect, but denies that the death of 

said Insured resulted directly and independently of 

4 all other causes from bodily injury effected solely 
through external, violent and accidental causes. 

4. Defendant admits the allegations contained in Para¬ 
graph 4 of said complain t. 

5. Defendant denies that the plaintiff is entitled to re¬ 
cover, under the provisions of said policy, the sum of Two 
Thousand Dollars ($2,000.00) claimed in the complaint, or 
any amount whatsoever, and denies each and all of the 
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allegations of said complaint not herein specifically ad¬ 
mitted. 

McKenney, Flannery & Craighill 
By R. A. Bogley 
901 Hibbs Building, 

Attorneys for Defendant. 

•••••••** *| 

5 Filed Sep 24 1942 ! 

Pre-trial Memorandum on First Trial 

Statement of Nature of Case: 


Suit to recover amount allegedly due as double indemnity 
berfefits under policy of insurance. Plaintiff claims insured 
died by accidental means; whereas defendant maintain^ 
plaintiff’s decedent met death as result of suicide. 

Stipulations: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following stip^ 
ulations, unless modified by the Court to prevent manifest 
injustice: 

Defendant agrees to produce all original contracts and 
policies between the plaintiff and defendant prior to trial 
for inspection by counsel for plaintiff. 

Any records produced as the original hospital records by 
the Veteran’s Bureau in connection with plaintiff’s dece¬ 
dent, may be received in evidence without formal proof, 
subject to reservation of right to object as to relevancy or 
materiality, or any other grounds except authenticity. 


Dated September 24, 1942 
James M. Proctor ! 

Pretrial Justice . 

Attorneys authorized to act: 

L. N. Coe 

Plaintiff . j 

McKenney, Flannery & Craighill 

7 i 

R. A. Bogley 
Defendant. 

- _ 

• •WWW • • • 


I 


I 

! 
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6 Filed Jun 4 1945 

Pre-trial Memorandum on This Trial 

Statement of Nature of Case: 

This is a suit to recover double indemnity under an in¬ 
surance policy. 

Plaintiff was the wife and beneficiary of Lemuel K. 
Taylor, the policyholder. The insured was found dead, on 
April 21, 1940, at the foot of a stairwell, at Walter Reed 
Hospital. It is the contention of plaintiff that the death 
was accidental, within the meaning of the policy and that 
double indemnity is recoverable. 

It is the position of defendant that due proof of acciden¬ 
tal death was not furnished as required by the policy and 
that the death was not accidental. 

This case was tried in December 1942 ; was taken to the 
Court of Appeals and the judgment for plaintiff was re¬ 
versed as shown by the mandate filed herein on Feb. 28, 
1945. 

The Court’s opinions will be made available at the time 
of trial. 

Stipulations: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 

Stipulated that the depositions introduced at the last trial 
may be used in whole or in part by either party subject to 
objection as to materiality and relevancy. 

The stipulation of this date, relative to the testimony of 
Colonel J. J. Hornisher and Dr. H. R. Carter may be read 
in evidence. 

All documentarv evidence used at the first trial mav be 

» • 

offered in evidence without formal proof, but subject to 
other appropriate objections. 

Counsel for defendant gives assurance that prior to the 
trial he will make available to counsel for plaintiff the 
transcript of the proceedings in the first trial. 
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Any records produced as the original hospital records of 
Walter Reed General Hospital, relating to Lemuel K. 
Tavlor, contained in the Veterans’ Administration file, may 
be offered in evidence without formal proof, subject to all 
objections except authenticity. 

7 Dated June 4, 1945 

F. Dickinson Letts 
Pretricd Justice. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

Lowry N. Coe 

Attorney for Plaintiff. 

R. Aubrey Bogley 

Attorney for Defendant. 

9 Filed Oct 3 1945 

Stipulation. 

10 4. That there was no inquest by the District of 
Columbia Coroner into the death of Lemuel K. Tay¬ 
lor; that A. Magruder MacDonald w~as the District of Co¬ 
lumbia Coroner, and such stipulation of fact may be used 
in the trial the same as if the said fact were in evidence. 

• ••••••••• 

428 Filed Oct 8 1945 

Verdict and Judgment. 

This cause having come on for hearing on the 3rd day of 
October, 1945, before the Court and a jury cf good and law¬ 
ful persons of this district, to wit: 
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Earl W. King 
Adolph Atkinson 
Samuel H. Bates 
Dorothy B. Ford 
Carleton M. Long 
Charles R. Lowe 


William A. Raynor 
Robert B. Willhide, Jr. 
George M. Osborn 
Charles P. Willis 
William M. Hoffer 
Thomas F. McCormick 


who, after having been duly sworn to well and truly try the 
issues between Ruth V. Taylor, plaintiff and New York 
Life Insurance Company, a Corporation, defendant, and 
after this cause is heard and given to the jury in charge, 
they upon their oath say this 8th day of October, 1945, that 
they find the issues aforesaid in favor of the plaintiff and 
that the money payable to him by the defendant by reason 
of the premises is the sum of Two Thousand Dollars and 
interest from April 21, 1940. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Two Thousand Dollars and 
interest from April 21, 1940, together with costs. 

Charles E. Stewart, 

Clerk , 


By direction of 


By George A. Watts, 
Assistant Clerk. 


Justice Morris. 


• ••••••••• 

429 Filed Oct 12 1945 

Motion for Judgment Non-Obstante or for New Trial. 

Now comes defendant, New York Life Insurance Com¬ 
pany, and moves this Honorable Court for judgment not 
withstanding the verdict or, in the alternative for a new 
trial and as reasons therefor states: 

1. Plaintiff did not present sufficient evidence to substan¬ 
tiate her claim that due proof of the accidental death of the 
insured was submitted to the defendant. 
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2. Plaintiff did not present sufficient evidence to substan- ! 
tiate her claim that insured’s death resulted “directly and j 
independently of all causes from bodily injury effected j 
solely through external, violent and actual cause”. 

3. The evidence adduced, in fact, proved that insured did 
not come to his death through accidental means. 

4. The evidence is insufficient to support the finding of j 
the jury. 

5. The verdict of the jury is contrary to the weight of 
the evidence. 

6. The Court erred in refusing to admit in evidence the 

proofs of death (Defendant’s Exhibits for Identification 
Nos. 11, 12, and 13) when offered by the defendant after 
Plaintiff’s Exhibit No. 6, referring to such proofs of death j 
had been received in evidence. j 

7. The Court erred in refusing to admit in evidence the | 
following Walter Reed Hospital records: 

a. Family and Personal History, Defendant’s Exhibit for | 
Identification No. 3b; History of Present Disease, Defen- j 
dant’s Exhibit for Identification No. 3c. 

b. Notation on clinical record initialed “AAC”, dated ! 
2/27/40, Defendant’s Exhibit for Identification No. 

4a. 

430 c. Final Summary, Defendant’s Exhibit for Iden¬ 
tification No. 7. | 

I 

McKenney, Flannery & Craighill 

By R. A. Bogley 
Attorneys for defendant. | 

I 

• * • • * • • • • • j 

431 Filed Oct 29, 1945 

Order Overruling Motion for Judgment Non-Obstante. 

or for New Trial. 

Upon the coming on for hearing of the motion filed herein j 
by defendant, for Judgment non-obstante or for a new trial, 


i 

i 

i 
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it is this 29th day of October, 1945, ordered that said motion 
be, and the same is hereby overruled. 

Charles E. Stewart, 

Clerk, 

By George A. Watts 
Deputy Clerk. 

Bv direction of 
Justice Morris. 

• •••••••#* 

n. 

EXCERPTS FROM TESTIMONY AND 
i PROCEEDINGS. 

Plaintiff’s Witnesses 

30 Ruth V. Taylor, the plaintiff herein, being called as 
a witness for and in her own behalf, and having been 

first duly sworn, was examined and testified as follows: 

Direct Examination 

31 By Mr. Coe: 

Q. Mrs. Taylor, what is your full name? A. Ruth Vt 
Taylor. 

• • • • • * # • • * 

Q. Mrs. Taylor, I show you what purports to be an insur¬ 
ance policy, and I will ask you who the Lemuel Taylor, 
Lemuel K. Taylor, named on the first page of that policy is. 
or was ? A. He was my husband. 

Q. And the Ruth V. Taylor, mentioned on about the sixth 
line of the policy, who does that refer to ? A. Me. 

Mr. Coe: It has been stipulated, your Honor, that 

32 the policy and these other papers may be offered and 
received in evidence without further proof. 

The Court: Very well, let them be so received, and iden¬ 
tify them as you do so. 
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Mr. Coe: Please mark that Plaintiff’s Exhibit No. 1, 
which is the insurance policy on which the suit is based. 

Before I read these provisions to the jury I would like 
to ask Mrs. Taylor a few questions about taking the policy 
out. 

Mr. Bogley: Mr. Coe, may I interrupt just to ask, as a 
part of the policy, the application, photostatic copies of the 
application were appended. I understand that you agree 
that those photostatic copies of the application appended 
to the policy are true copies of the application signed by 
Mr. Taylor? 

Mr. Coe: If they are; I haven’t examined them. 

The Court: Have they been appended to the policy? 
Mr. Coe? I think so. I haven’t examined them. 

Mr. Bogley: I think it was admitted at the former trial. 
Mr. Coe: I will accept that. 

The Court: The whole instrument will be received in evi¬ 
dence. 

(The insurance policy identified by the witness and the 
copies of the application appended thereto by the Court re¬ 
ceived in evidence as Plaintiff’s Exhibit No. 1.) 

By Mr. Coe: 

33 Q. Now, Mrs. Taylor, you and your husband lived 
in Annapolis? A. Yes. 

###*•**••* 

Q. Where was your husband employed? 9. At the Naval 
Academv. 

Q. How old was he? A. When he died? 

Q. Yes, how old was he when he died? A. He was about 
47. 

*#**•••••* 

35 Q. Now, Mrs. Taylor, when did your husband last 
work at the Naval Academy? A. It was 1939; I don’t 
know the exact month. 
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Q. And when did he go to Walter Reed Hospital? A. In 
September, 1939. 

Q. Do you know how long prior to the time that he went 
to Walter Reed Hospital he stopped work? A. He worked 
almost clear up to when he went to the Marine Hospital. 

Q. When did he go to Marine Hospital? A. Five or six 
weeks before he went to Walter Reed. 

Q. Do you know the month he went to Walter Reed? A. 
That was in September. 

Q. Before he went to the Marine Hospital what had he 
been doing? A. He worked up until then. 

Q. He worked up until the time he went to the 

36 Marine Hospital? A. Yes. 

Q. As a chauffeur? A. Yes. 

Q. And the Marine Hospital is in Baltimore? A. Yes. 

Q. Now, will you tell the jury and the Court why he left 
his work at the Naval Academy and went to the Marine 
Hospital and went to Walter Reed Hospital? A. He went 
to Marine Hospital because he thought there were better 
doctors, and he was entitled to it, being a veteran, and he 
went to Walter Reed Hospital because he thought that 
there were better facilities. 

The Court: I thought the question was directed as to 
why he went. 

Mr. Coe: Yes, I think she misunderstood. 

Bv Mr. Coe: 

Q. Well, what was it that caused your husband to leave 
his work and go to Marine Hospital? A. Itching of the 
rectum. 

Q. Did you visit him at the Marine Hospital in Balti¬ 
more? A. Yes, two or three times a week, sometimes four 
times whenever I could get a chance to get up there. 

Q. Is that a veterans’ hospital, the Marine Hospi- 

37 tal? A. Yes. 
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Q. Then why did he go to Walter Reed Hospital! 
A. I told you because he thought they had better facilities. 

Q. And was he a veteran of the war? A. First World 
War. 

Q. When he left the Naval Academy do you know whether 
or not he retired, just quit outright, or took temporary 
leave? A. No, he took temporary leave, he never wanted 
to retire. 

Q. How do you know he took temporary leave? A. Be¬ 
cause he told me he always expected to go back to work. 

Q. Now, when he went to Walter Reed Hospital did you 
visit him at the hospital? A. Yes, sir. 

Q. How often did you visit him there? A. As I said two 
or three times a week, and as I got a chance to go up there, 
I would go up four times. 

Q. You came up from Annapolis, Maryland? A. Yes, sir. 

Q. Where was he hospitalized, was he in a large room, 
a ward, or in a private room? A. He was in a large ward 
at first, and just before he died he was in a small room, just 
himself. 

38 Q. Do you know what ward it was? A. 10-A. 

Q. 10-A; what floor was that on? A. The second 

floor. 

Q. Was vour husband a devoted husband? A. Yes. 

Q. Did he confide in you? A. Yes. 

Q. When he was at Walter Reed Hospital how often did 
he communicate with you? A. Two or three times a week, 
and I used to write to him every night. I would come up to 
see him, and come home and write him a letter. 

Q. When were you informed of his death? A. About 
3:30 on Sunday morning, April 21,1940. 

Q. Is your husband alive now? A. No. 

Q. What was the date of his death? A. April 21,1940. 

Q. Did you attend his funeral? A. Yes, sir. 

Q. Where was he buried? A. Arlington Cemetery. 

Q. Now, what day of the week was April 21? A. It was 
Sunday. 
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39 Q. When had you seen him prior to the time of his 
death ? A. Friday before he died. 

Q. What was his condition at that time as you observed 
it? A. Well, he didn’t seem to be suffering, and while I 
was there he sent for a doctor, Major Cardona, to catherize 
him, and just before I left I said, “Honey, are you suffer¬ 
ing?” And he said, “No, I am just uncomfortable, and in 
a few minutes this misery will wear away from the instru¬ 
ments he used.” 

Q. That was on Friday? A. That was on Friday before 
he died. 

Q. When did you see him prior to that Friday? A. I saw 
him Monday night. 

Q. What days of the week did you see him there? A. I 
didn’t have any particular days. I used to go any time my 
daughter would take me in the car, or my brother-in-law. 

Q. Was there any particular reason you didn’t see him 
on Wednesday of that week? A. He was operated on. 

Q. Do you know what operation he had on Wednesday? 
A. He had an operation on his rectum. 

Q. Had he had any operations prior to that time? A. Yes, 
he had one in his spine. 

Q. Now, when you visited Mr. Taylor, vour hus- 

40 band, at the hospital, did you discuss any plans that 
you had for the future? A. Yes, I told him I was 

going to have the kitchen painted and he said, “No, Honey, 
wait until I get home,” and he would do it, and the house 
needed shingling and he said, he being in the trade, he would 
do that as soon as he got home; and we had a rowboat, and 
he said it needed new copper on the bottom, and he said he 
was going fishing and crabbing on Saturday afternoons and 
after work. 

Q. When did he expect to get home, if you know. A. He 
couldn’t sav for sure. 

Q. Was there anything else that he had discussed with 
you doing after he got to his home? 
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The Court: I do not understand the question. Would 
you read the question? 

I 

(Question read.) 

The Witness: He was going back to his work. 

I 

By Mr. Coe: 

Q. When did he leave the Naval Academy, or rather did 
you discuss with him his going back to the Naval Academy? 
A. I know I asked him a couple of times why didn’t he rej- 
tire, and he said he didn’t want to retire, that he would di£ 
if he had to sit around the house all day doing nothing. 

Q. Did he draw pay while he was in the hospital, away oiji 
sick leave? A. Yes, sir. 

41 Q. Did he draw full pay while he was on sick leave? 

A. Yes. j 

Q. If he had retired do you know what he would hav6 
drawn? A. About $74 a month. 

Q. How much was his income? A. He made over $100. 

Q. And he received that during the time he was in Walter 
Reed Hospital? A. Oh, yes. 

Q. Now, do you know any facts about his death other thaji 
what was told to you? A. No, I do not. 

Q. You have no independent knowledge of his death? A. 
No, sir. 

Q. What was reported to you by the hospital? A. Well, 
Sunday morning I went up there, they sent me a telegram, 
as I said, on Sunday morning, and sent for me to come up 
there and give them permission to perform a post mortem 
on him, or something to that effect, I think they said, and I 
went up there about nine in the morning with my brother-in- 
law, and daughter and son-in-law he is now, and Colonel 
Mordecai wanted to see me up on the top floor about his 
death. 

I was supposed to see him and I said, “I am going 

42 around the corner to see Colonel Cole, who operated 
on my husband,” and Major Cardona was sitting at 
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his desk, and Colonel Cole came over and shook hands with 
me and said, “Well, he is gone at last,” and I said, “What 
happened, Colonel ? ’ ’ And he said , i 1 He fell or jumped over 
the bannister,” and I never got any report until a week 
afterwards. 

Q. Do you have any independent knowledge of the cause 
of his death except what you learned at the hospital? A. 
No, I never went back. 

Q. Where was your husband’s body when yoju saw it? A. 
At the undertaker’s establishment. 

Q. At the undertaker’s? A. Yes. 

Q. Now, Mrs. Taylor, I show you a paper entitled “Claim¬ 
ant’s Statement No. 1,” and I will ask you if that is your 
signature on that paper (handing paper to witness) ? Do 
you remember seeing that paper before? A. Yes. 

Q. Did you sign that paper? A. It looks like my writing; 
I was awfully nervous at the time it was wrote. 

Q. Well, do you think that is your signature? A. It isn’t 
the way I— 

Q. Look up here and see what the paper is, and see if 
you recognize it. What does it say at the top? A. 
43 “Proof of death, claimant’s statement.” 

Q. Now, do you remember that particular paper? 
Do you remember signing it? A. Yes, sir, I must have. 

Q. Do you remember where you signed it, and the cir¬ 
cumstances under which you signed it? A. No. 

Q. Do you remember having a conversation with a repre¬ 
sentative, somebody from the insurance company? A. Yes; 
I don’t know whether his name was Crouch, or what? 

Q. All right, where was that conversation held, and what 
was said? A. In my living room. 

Q. At your home? A. Yes, sir. 

Q. What happened on that occasion? A. He asked me 
how my husband died and I said I understood he fell over 
the steps; fell over the banister. And that is what I told 
him. 

Q. Why did he come to see you? A. To bring down the 
papers for the two thousand dollars insurance. 
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Q. This paper bearing answers to a number of questions,! 
did you write those answers ? 

44 The Court: I don’t know what the witness said. 
Mr. Coe: I think she is considering it. 

By Mr. Coe: 

Q. Did you answer, Mrs. Taylor? A. Do you mean to 
answer these questions? 

Q. Did you write that in there? A. No, that is not my 
writing. 

The Court: All right, that is the answer; did you write 
that? 

The Witness: No. 

The Court: The answer is “No.” 

By Mr. Coe: j 

Q. Who did write that? A. I don’t know; I didn’t write 
that. It is printed, most of it. 

Q. I am speaking about the pen and ink writing. A. I 
didn’t write it. That is not my writing. 

Q. Do you know whether that blank was filled in when 
vou signed it? A. I don’t know. 

v w | 

Q. Or whether it was filled in in your presence? Do yoik 
remember? This has been five years. A. Five years and 
six month, it is hard to remember. 

Q. Can you remember whether you, or any representa¬ 
tive of the insurance company, or anyone else, signed 

45 it, I mean filled the paper out before you signed? 

The Court: Now, is the question whether they signed 

or filled it out? Your question contemplates both. 

By Mr. Coe: 

Q. I want to know who filled it out and who signed it. A. 
There were three came down to see me, Mr. White, Mr. 
Crouch and another man in between; I don’t know what 
his name was. 

Q. Do you know who filled in the writing in the paper! ? 
A. No. 
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Q. Did you give any information to anybody else? A. 
No, I answered the question how did my husband die, and I 
said he fell dowm the stairwell. 

Q. Do you know whether (when) he asked this question 
was he writing? A. Yes. 

Q. Was he writing on this paper? A. He was sitting on 
the chair and I was sitting on the couch and I don’t know 
whether he was writing on that, or not. 

Q. Was it following those questions that you signed that 
paper? A. It must have been. 

Q. Did you sign it on that particular occasion when this 
man, or men, from the company were down there? 

46 A. I must have, because that is when they were 
down there. 

Q. All right. Now, I ask you if you recognize this paper? 
A. She was secretary to the State’s Attorney down at An¬ 
napolis, the girl that 'was a notary public who signed this 
paper. 

Q. What was her name ? A. Myrtle Sturn. 

Q. Have you seen that paper before? A. Yes, sir, I 
signed it. I had to answer these questions. 

Q. Can you tell the Court and jury what that paper is 
that you are looking at? A. Friend’s statement. 

Q. What did you do with that paper when you had it orig¬ 
inally ? And this paper ? A. I sent it to the insurance com¬ 
pany. 

Mr. Coe: I offer these two papers in evidence. 

The Court: All right, now let us get it straight; No. 2 
is what, the proof of death? 

Mr. Coe: The first is the proof of death. 

The Court: We will call that Exhibit No. 2. 

Mr. Coe: Claimant’s statement. 

The Court: Which is it, now? 

47 Mr. Coe: The Claimant’s Statement is marked No. 
1 on there, it is Exhibit No. 2. 

The Court: I understand that, but it is marked Proof of 
Death, Claimant’s Statement; what is the other? 


Mr. Coe: The second is marked “Friend’s Statement”, 
Exhibit No. 3. I offer those in evidence. 

The Court: By stipulation! 

Mr. Bogley: No, Your Honor, the stipulation is that they i 
may be admitted without formal proof, subject to all other j 
objections. 

The Court: Is there objection? 

Mr. Bogley: There is objection, and the objection is that 
under the ruling by the Court of Appeals in this very case, 
statements No. 1 and 3 are not admissible unless statement 
No. 2, the physician’s statement, is also offered and received 
in evidence. 

Your Honor will find that ruling on the top of page 3. 

The Court: I think we had better excuse the jury. I 
may want to discuss that. 

Mr. Coe: I, of course, do not agree. 

The Court: I understand. Let the jury retire to thd 
jury room. 

48 (Thereupon the jury retired from the court rooiri 
and the following occurred:) 

Mr. Coe: Are you through with your statement? 

Mr. Bogley: No; I would like to state it again. 

The Court.: Now, so that I may follow your argument^ 
let’s refer again to the designation; you said 1 and 3 are 
not admissible unless 2 is also. One is the policy. 

Mr. Bogley: I was not referring to Exhibit 1. I was 
referring to proof of death, No. 1, Exhibit 2. I am talking 
about exhibits numbered 2 and 3. 

The Court: They are not admissible unless some other 
document, the physician’s statement, is that correct— 

Mr. Bogley: That is correct. 

The Court: (Continuing) —is also admissible? 

Mr. Bogley: That is correct. Now, that point was ar¬ 
gued at very considerable length at the other trial, and 
Judge Goldsborough ruled against us. The point was 
briefed fully in the Court of Appeals, and, as I read th|e 
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Court of Appeals opinion, the Court ruled that the plaintiff 
could not introduce only part of the proofs of death, and 
before you read what the Court of Appeals said about it 1 
would like to— 

The Court: (Interposing) I did read it. 

They said it was a harmless error, didn’t they? 

Mr. Bogley: In that particular instance, but, nev- 

49 ertheless, it was error. It was harmless because I 
think that there were sufficient other errors in the 

record. However, the record evidence, and it was briefed 
in the Court of Appeals at great length, and I have extra 
copies of it here, if we have to get into it. 

Mr. Coe: We argued it at great length. 

Mr. Bogley: Yes, I argued it at great length, and I am 
prepared to argue it at great length now. While this case 
involved, relatively, a little bit of money, Mr. Coe will agree 
that we spent almost too much time on it. As far as the in¬ 
surance company is concerned there is ample authority, and 
if your Honor will look at Statement No. 2, which is Ex¬ 
hibit No. 2, about in the middle of the front of that exhibit, 
the third line of printing down in the middle, just above the 
signature, this statement: 

“The undersigned hereby makes claim to said insurance 
and agrees that the written statements and affidavits of all 
the physicians who attended or treated the insured, and all 
other papers called for by the instructions printed on the 
reverse side hereof, shall constitute, and they are hereby 
made a part of these Proofs of Death.” 

The Court: The Court of Appeals, as I read it, and you 
will correct me if I am wrong, I read it somewhat hastily, 
when it was first handed down, the point was made 

50 that certain statements by the physician, which were 
not brought home to the claimant, were not binding 

on the claimant. 

Mr. Bogley: That was Mr. Coe’s contention. 

Mr. Coe: That is what they held. 

The Court: I say that is what the Court of Appeals held. 
Mr. Bogley: That is right. 
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The Court: That would make the exhibits inadmissible, 
the physician’s statement made without it being brought 
home to her, wouldn’t it? 

Mr. Bogley: No; I take it the conclusion they ultimately 
reached was that it is entirely proper, and she can show \ 
here that this Statement No. 2, at her request was for- j 
warded by the Insurance Company to Doctor MacDonald; j 
that Doctor MacDonald filled it out and sent it back to the I 
Insurance Company. 

Mr. Coe: He was not the physician— 

Mr. Bogley: (Interposing) Wait just a minute. Another 


exhibit, which will be introduced in evidence by Mr. Coe, if j 


not by myself, is a letter dated the very day of his death to 


the insurance company to send the form to the District Cor-! 


oner. 


Now, I never admitted that she never saw what Doctor 
MacDonald put on that statement, and it went to the insur- j 
ance company, and she filed proof of death, which she must i 
have filed, and on that proof she agrees that as part! 
51 of that proof of notice the statement of doctors, 
which is specifically referred to on the back, is in- i 
eluded as a part of her statement, too, constituting part 
of her proofs of death, and the Courts have said in a num-j 
ber of cases, which are in the brief, and that is what the 
Court of Appeals meant when they said that the burden is 
on her; when she comes in and submits proof of death on 
that statement, and says that this statement, together with 
the statements called for on the reverse side thereof, con¬ 
stitute my proof of death, she cannot come in and hold herj 
hand on part of it, have her pie and eat it too. And that isi 
what I understand the Court did not agree with me that 
this was an admission. 


« The Court: Well, it was excluded by the trial Courtj 
Mr. Bogley: Correct. i 

The Court: And the Court of Appeals affirmed that. 
Mr. Bogley: No; I say as I read this— 

Mr. Coe: (Interposing) They certainly did. 


I 


l 
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The Court: I think they said it was properly excludable. 

Mr. Bogley: They said it was properly excludable on 
the theory that it was not an admission, but let me refer to 
this paragraph, after dealing with the subject of whether 
it was admissible, then they come over and say this: 

4 ‘Appellant contends that the court erred in permitting 
plaintiff to introduce the claimant’s statement and the 
friend’s statement, which were part of the proofs of 

52 death, without offering the physician’s statement. 
This was error because the proofs of death, if ad¬ 
mitted at all, should have gone in as a whole. But the error 
was not prejudicial because the admitted proofs of death 
contained nothing which added to the testimony beyond the 
fact that the plaintiff had not changed her position. It is 
hardly possible that this affected the verdict.” 

So that is wrhat is meant when the Court of Appeals said 
that in view’ of the testimony they would not have reversed 
the case on this point because it was not prejudicial, but if 
she submitted the proof she had and put it all in— 

The Court: (Interposing) Put it all in? 

Mr. Bogley: Yes, sir. And there are a number of au¬ 
thorities in my brief. 

The Court: All right. What they did was with respect 
to the doctor’s statement that was not brought home to the 
plaintiff, the trial Court excluded, and the Court of Ap¬ 
peals said that is right, no error in excluding. 

Mr. Bogley: Excluding it for that reason. 

The Court: Excluding it from the evidence. Now, the 
plaintiff did put in these other two statements. 

Mr. Bogley: Oh, yes, T see what Your Honor means. 

The Court: And the low’er Court did let it in, and that 
w’as considered by the Court of Appeals, and the 

53 Court of Appeals said it should not have been let fn 
without this statement, isn’t that what took place? 

Mr. Bogley: That is exactly what took place, and that 
is my point, and T say at this trial they cannot be admitted 
in evidence without he offers this physician’s statement. 

The Court: All right. Let me hear you on that. 
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Mr. Coe: In the first place, I say that Mrs. Taylor did 
not submit this paper to the Company. The only ones she { 
submitted were 1 and 3, which I offered in evidence. She 
wrote and told them they could send the three to the Coro¬ 
ner, and one of them says the physician who treated this 
party. They sent it to the Coroner who never treated him. 
She referred to the Coroner as proof that he was dead. 

Now, the paper which you have before you there, and on 
which the defendant bases their contention, is based on the ! 
fact that the statement of the physician who treated or at¬ 
tended the patient must have come in as part of the proof, 
and the whole proof she submitted should go in together. 
Now, she only submitted 1 and 3, and wrote them a letter i 
and told them they might refer to the Coroner, A. Magru- 
der MacDonald— 

The Court: (Interposing) Just a minute. I cannot de¬ 
termine this on first impressions, but what was it the Court j 
of Appeals said? Didn’t they say that these two state¬ 
ments, 1 and 3, ought not to be admitted without the 
54 physician’s statement was admitted also? 

Mr. Coe: They stated it was error to exclude the 
physician’s statement, or any of them that she submitted, 
unless all went in, to show— 

The Court: (Interposing) No; just a minute. I thought j 
they said it was error to admit the two statements we are I 
talking about, unless they also admitted the physician’s 
statement. 

Mr. Coe: That is right. 

The Court: Isn’t that what they were talking about, that 
it was error to admit statements 1 and 3, unless they also 
admitted the physician’s statement? 

Mr. Coe: But this is the physician’s statement. 

The Court: But didn’t the Court of Appeals say so 1 
there ? 

Mr. Coe: I don’t think so; I picked up the points; I 
thought it was not the physician’s statement because they 
excluded it. 

The Court: Just a minute. We must not trifle with the 
Court of Appeals. Let’s see what they said. 


i 
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Mr. Coe: Your Honor— 

The Court: (Interposing) Just a minute; I have a one- 
track mind. I have one thing I should settle, so let me settle 
it, please. 

“Appellant contends 7 ’, that is the insurance com- 

55 pany, ‘ ‘ that the court erred in permitting plaintiff to 
introduce the claimant’s statement and the friend’s 

statement,” and that is certainly Exhibits 2 and 3 now 
under consideration, “which were part of the proofs of 
death, without offering the physician’s statement.” 

Now, they already discussed the physician’s statement in 
a previous part of the opinion, and there is no question as 
to what that statement is. 

Mr. Bogley: That is what I was interrupting to say, that 
it was titled “The Physician’s Statement”. 

The Court: I understand it. “This was error because 
the proofs of death, if admitted at all, should have gone in 
as a whole. But the error was not prejudicial because the 
admitted proofs of death contained nothing which added to 
the testimony beyond the fact that the plaintiff had not 
changed her position. It is hardly possible that this af¬ 
fected the verdict.” 

They undoubtedly said it was wrong to admit, unless they 
put in the physician’s statement. 

Mr. Coe: But up above that it is said the Trial Court 
excluded the theory of suicide opinion of the Coroner: it 
was only his conclusion and entirely hearsay. 

The Court: It is proper to exclude it, and it is also 
proper to exclude the other, unless it is all put in. 

56 Mr. Coe: It is rather difficult to understand what 
they meant. There is only one thing in the Coroner’s 

statement; it was suicide. It is conceded that there was no 
inquest held, and so his w’ord “suicide” is only a conclu¬ 
sion, and could only have been put there by someone telling 
him it was suicide, and there is even a specific holding by 
the Court of Appeals holding that a statement by a Coroner 
of suicide without an inquest is inadmissible, and only his— 

The Court: (Interposing) I know that, but the Court of 
Appeals has said, “I will exclude it”. 
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Mr. Coe: Then I won ’t argue it further. 

The Court: And they have said that these two are in¬ 
admissible unless the other is admissible. There is no 
doubt about what they have said. You are right that the 
physician’s statement ought not to be admitted, but he is 
right on his objection that without it these two ought not 
to be admitted. 

The Court of Appeals has said that, and there is no 
ambiguity about it. 

Mr. Coe: They have said that where proof was not ad¬ 
missible. 

The Court: “Appellant contends that the court erred in 
permitting plaintiff to introduce the claimant’s statement ! 
and the friend’s statement, which were part of the proofs ! 

of death, without offering the physician’s statement, j 
57 This w^as error because the proofs of death, if ad- ! 
mitted at all, should have gone in as a whole.” 

How more plainly could the Court of Appeals have stated 
it? 

I 

Mr. Coe: Well, they have stated that these other two are | 
not admissible. 

The Court: Why were they? They said it was error in 
the Court below to admit them. What does that mean ex¬ 
cept that they w T ere not admissible? 

Mr. Coe: I have tried to determine just what was meant, j 
That is a rather lengthy opinion on that particular point, j 

The Court: What has just been read is not lengthy, and j 
it is sound. 

Mr. Coe: But she reported to the insurance company 
that it was accidental death, and the insurance company! 
wanted to put in the statement by the Coroner that it was 
suicide, when she had not authorized him to do it. She did, 
not send the other paper to the insurance company; there 
is nothing on the other paper except the certificate of the! 
Coroner. 

The Court: Mr. Coe, I understand all of that, but how 
can I rule directly against what the Court of Appeals ha^ 
said? 
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Mr. Coe: I don’t think you are ruling directly against it. 
The Court: Please tell me what interpretation you put 
on this language: “The Trial Court erred”; that 

58 means made a mistake, “in permitting claimant to 
introduce the claimant’s statement and the friend’s 

statement, which were part of the proofs of death, without 

offering the physician’s statement,” those two being 2 and 

3? That is the statement you say is objectionable, and 

thev said so there too. Thev said this was error. Am I 
•> ¥ 

to go ahead and commit the same error? 

Mr. Coe: I think they are laying down the law as a gen¬ 
eral proposition. 

The Court: Oh, well, no, they are not. You have a right 
to object to the Coroner’s statement, and if you do I will 
exclude it, and I will exclude it on the theory that it is not 
proper evidence, and also what they have said is clearly 
applicable to the other two statements. 

Mr. Coe: They do not say that these two are not admis¬ 
sible. 

The Court: They said it is error to admit them. 

Mr. Coe: They say it is error to admit them unless they 
all go in together, and in another place they say the phy¬ 
sician’s statement is not admissible. 

The Court: That is what they said, and it is perfectly 
clear. 

Mr. Coe: I do not understand it that way. 

The Court: How do vou understand it? 

¥ 

Mr. Coe: I understand them to sav that ordinarilv— 

¥ ¥ 

The Court: (Interposing) Not ordinarily; this is 

59 the law in this case about certain exhibits. 

Mr. Coe: They go on to tell about the various 
proofs that she filed, that is, the proofs that she filed when 
she was assisted by the insurance company representatives 
to fill it out. They put in there, as she told them, that her 
husband died as the result of accidental death, and they 
sent it to the Coroner, and she didn’t expect or authorize— 
The Court: (Interposing) And they said it should be 
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excluded. There is no doubt about that, and I am talking 
about these other two. 

Mr. Coe: They have never excluded those. 

The Court: No; but they said it was error to admit them. 

Mr. Coe: It is very difficult to understand. They said 
it was error to admit them unless they all go in, but I con¬ 
tend they support me that there was no third paper because 
this was sent to the Coroner, and she did not authorize it. 

The Court: I guess the Court of Appeals can make mis¬ 
takes like any other Court, but certainly they are not silly, 
and any other interpretation of that language would make 
it silly to say otherwise. You do not have to put it in if 
vou don’t want to. 

Mr. Coe: I am offering the same statements that went 
in before, Statements 1 and 3, the statements of Mrs. Tay¬ 
lor and the friend’s statement as her statement of 
60 proofs, and in the case I intend further to offer her 
letter to the New York Life Insurance Company in 
which she suggested, or told them, that they could mail 
papers to Doctor A. Magruder MacDonald. 

The Court: I think that would be permissible to explain 
it, but that is not admissible unless admitted as a whole. 

Mr. Coe: I am not going to offer it in evidence, the state¬ 
ment of the Coroner containing only the word “suicide” 
when he had no knowledge of it. 

The Court: You don’t have to do it. I will have to ex¬ 
clude it unless thev are offered as a whole, and I will have 
to make a proper explanation of it as the proper time. The 
Court of Appeals has been explicit. You may do as you 
like, but I am going to do as the Court of Appeals has di¬ 
rected. 

The Court will take a five minute recess. 

(Thereupon a short recess was had.) 

Mr. Coe: I had not quite finished, Your Honor, when we 
took the recess. Do I understand you had already ruled? 

The Court: If you have something to say I will hear you. 
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Mr. Coe: I do want to put a statement in the record, but 
before I do that I want to call your attention to the Courts 
statement in just two paragraphs above: 

“The trial court excluded the statement of opinion as to 
suicide after concluding’ ’— 

61 The Court: (Interposing) Let me follow you defi¬ 
nitely. 

Mr. Coe: That is about three paragraphs above the one 
you w^ere reading. 

“The trial court excluded the statement of opinion as to 
suicide after concluding from the record that the benefici¬ 
ary had not authorized the submission of such a statement 
to the insurance company. It appeared that the insurance 
company had sent the physician (who was also the coroner) 
the form, which he had filled in. This was at the request 
of the beneficiary. But the court concluded that the bene¬ 
ficiary had not seen the physician’s statement before it was 
transmitted to the company. It appeared that representa¬ 
tives of the company had assisted the beneficiary in com¬ 
pleting the proofs of death, and had not called her atten¬ 
tion to the fact that the physician’s opinion as to suicide 
was inconsistent with her own statement that the death was 
accidental. It also appeared that the physician who made 
the statement had no personal knowledge of the cause of 
death. While the record as to all these circumstances is 
not clear, counsel for appellant failed to deny any of the 
court’s conclusions of fact during the argument on the ad¬ 
missibility of the evidence. 

“On the basis of its conclusions of fact the court’s rul¬ 
ing was correct.” That is in excluding. 

Now, “Ordinarily”, they go into ordinarily, “Or- 

62 dinarilv a statement by a physician submitted by the 
beneficiary of a policy as part of the proofs of death 

is admissible to show the manner of death. Its admissi¬ 
bility is based on the fact that the beneficiary whose duty 
it is to furnish the proofs of death must be presumed to 
have authorized the statements made in those proofs. If 
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later at the trial she takes a position inconsistent with the | 
proofs of death which she has submitted those statements 
are admissible as her representations.” 

And they cite another case, and then go on: 

“It is apparent from the above opinion that proofs of 
death are competent evidence of the cause of death only 
-where the relevant statements contained therein are au- j 
thorized by the beneficiary. The fact that the beneficiary 
submitted the proofs to the insurance company creates a 
presumption that the statements were authorized. But here 
the evidence on the voir dire rebuts that presumption. The j 
statements of the physician, who had no personal knowl¬ 
edge of the accident, were inconsistent with the statement 
of the beneficiary, so that there is a normal inference that j 
they were not called to her attention. Insurance companies | 
engaging in the laudable practice of assisting beneficiaries 
in making out proofs of death should call attention to in- j 
consistencies in the proofs if they expect later to use them 
against the person they are assisting on the theory that she 
was consciously adopting or authorizing a statement j 
63 that contradicted her own report.” 

So I state that the language of the Court of Ap¬ 
peals is consistent with the offer of the first and the third j 
proofs of death. 

The Court: Is it consistent with what immediately fol¬ 
lows ? j 

Mr. Coe: No, I do not think that paragraph is consistent i 
with what goes before. 

The Court: Mavbe not. 

* i 

Mr. Coe: I want to make a statement for the record. Ij 
guess Your Honor is ruling them out, but I am offering 
them for these reasons, without the Coroner’s statement; 
first, that the statement purporting to be signed and filled 
in by the Coroner was not submitted by Mrs. Taylor, the 
beneficiary, as part of her proof; to the company. The only 
papers submitted were the papers that she submitted were 
the papers I offered in evidence; second, because he was! 
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not the physician, or a physician who had attended or 
treated the deceased, but were merely the Coroner who had 
never even seen the deceased, or treated or attended him, 
and it is doubtful if he even saw the body; because she did 
not authorize the Coroner to insert on that report the word 
“suicide”, and having put that word on the Coroner’s 
statement without any personal knowledge it is even in¬ 
admissible for any purposes, not only because that the 
Court in this case has so ruled, but in the Miller case 

64 and several other cases, have ruled that statements 
by the Coroner of suicide, without any indication, is 

inadmissible for any purpose; and, fourth, because the 
Court in this case has ruled that the Court was correct in 
excluding it; and, fifth, because the Company has paid the 
face of the policy on the proofs furnished by her, and thus 
recognized the adequacy of the proof of death. 

The Court: The Court’s ruling is this: in view of 
the explicit statement by the Court of Appeals that 
the proposed Exhibits 2 and 3, being the plaintiff claimant’s 
statement and the friend’s statement, should not be admit¬ 
ted without offering the physician’s statement, the Court 
must rule, and does, that they may" not be admitted in evi¬ 
dence unless the physician’s statement is also offered. 

In view of the ruling of the Court of Appeals explicity 
to the effect that upon objection the physician’s statement 
should not be admitted, of course, that will be excluded, if 
offered, and objection is made. 

If it is offered, together with Exhibits 2 and 3, and is 
admitted, under the clear holding of the Court of Appeals 
appropriate instructions should be given that the statement 
of suicide therein is not binding on the plaintiff. 

Let the jury come in. 

Mr. Coe: I understand that I am not required to take an 
exception. I understand I have one, and I object to 

65 that ruling. 

The Court: Yes. An exception is noted. 
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(Thereupon the jury was returned into the court room, 
the witness returned to the witness stand and in the hearing 
of the jury the following occurred:) 

. 

By Mr. Coe: 

I 

Q. Will you take the stand again, Mrs. Taylor? 

Mrs. Taylor, did you receive any payment from the insur¬ 
ance company, the New York Life Insurance Company, 
under this policy? A. Two thousand dollars, the face of 
the insurance. 

Q. Did you ever receive payment of the double indem^ 
nity provision, the additional two thousand dollars ? A. No,j 
not a cent. 

Q. Now, I show you, Mrs. Taylor, a paper, or papers, beJ 
ing a letter signed Mrs. R. V. Taylor, dated April 21, 1940; 
and ask you if you can identify that letter and, if you cam 
to explain what it is ? A. It is one that was written to Docj 
tor MacDonald. 

Q. Did you write that letter? A. No, I was sick in bed 
after my husband’s death, and my cousin was there taking 
care of me, and I said 1 ‘Please send in a return stamp en^ 
velope addressed to—” 

Q. (Interposing) You say that is not in your handwritf 
ing? A. No; that is my cousin’s. 

66 Q. Did you authorize her to write this letter? A[ 
Yes, I was sick in bed after my husband died. 

Q. And was this mailed to the New York Life Insurance 
Company? A. Yes. 

Q. By whom? A. By my cousin. I told her to write it^ 
I was too nervous. 

Q. Will you tell us why you mailed this to the company? 
Do you remember how you happened to write that letter? 

A. Yes, I guess I wrote it to them to let them know—well, 
they knew he was dead. 


i 

i 
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Mr. Bogley: Just a minute. You asked her the circum¬ 
stances under which she wrote it, and she is about to 

67 tell what she had in mind when she wrote it. 

The Court: The question really is, Why did she 
write the letter? 

Mr. Coe: That is correct. 

By the Court: 

Q. Answer why you wrote the letter. A. Because I was 
supposed to do it; I didn’t know anything else. 

The Court: All right. 

By Mr. Coe: 

Q. W 7 as there any connection between the writing of that 
letter and the visit of the insurance company representa¬ 
tives to you? A. No. 

Q. What is the date on the letter ? A. April 21,1940. 

Q. Was it or was it not the date of the death of your hus¬ 
band? A. Yes. 

Q. Does that refresh your recollection as to the reasons 
why you sent it? A. I just wrote to tell them that my hus¬ 
band was dead, and asked them to send the forms to the 
Coroner. 

Mr. Coe: I will offer that letter in evidence. 

Mr. Bogley: No objection. 

68 The Court: All right. 

(Thereupon, the letter dated April 21, 1940, was marked 
4 ‘Plaintiff’s Exhibit No. 4,” and made a part of the record.) 

Mr. Coe: I would like to read this letter to the jury, 
please. 

The Court: All right. 

Mr. Coe: (Reading) This is a letter signed by Mrs. L. K. 
Taylor, dated April 21, 1940, 105 Charles St., Annapolis, 
Md. It is marked at the top, “Lemuel K. Taylor, No. 
6843628, Amount $2,000 ’ \ 
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“This is to inform you that my husband Lemuel K. 
Taylor died this date April 21, 1940 at Walter Reed Hos¬ 
pital, Washington, D. C. 

“Please send the form to Dr. A. MacGruder McDonald, 
District Coroner, Washington, D. C. 

“Sincerely, Mrs. L. K. Taylor/’ 

And down at the bottom it is marked “Policy No. 6843628. 
Please send return envelope and stamp to addressee/’ 

If the Court please, Mr. Bogley and I have stipulated that 
certain correspondence between the insurance company and 
me may be offered in evidence without formal proof, so I 
will offer in evidence letter I wrote to C. N. Hutchinson, 
New York Life Insurance Company, dated November 3, 
1941, and the reply of the insurance company dated Novem¬ 
ber 7, 1941. 

69 The Court: Let me make a note; letter of plain¬ 
tiff’s counsel to— 

Mr. Coe—(Interposing) The New York Life Insurance 
Company; it is addressed to Mr. Hutchinson. 

The Court: All right; dated what? 

Mr. Coe: November 3,1941. 

The Court: And the reply? 

Mr. Coe: November 7, 1941, addressed to Messrs. Coe 
and Richards, National Press Building, Washington, D. C., 
and signed by C. N., or W. M., it is, Member, Sub-Loss Com¬ 
mittee. 

The Court: How do you want those marked ? 

Mr. Coe: They w T ill be the next two exhibit numbers, 5 
and 6. 

The Court: All right. 

(Thereupon, the two letters above referred to were 
marked respectively, “Plaintiff’s Exhibits Nos. 5 and 6,” 
and are made a part of this record.) 

Mr. Coe: If I may, I would like to read those to the 
jury, please. 

The Court: All right. 
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Mr. Coe: Ladies and gentlemen of the jury, this first let¬ 
ter is dated November 3, 1941, and was written to 4 ‘Mr. C. 
N. Hutchinson, Member, Sub-Loss Committee, New York 
Life Insurance Company, Madison Square, New York, “and 
captioned, “In re: Policy 6843628, Lemuel K. Taylor, De¬ 
ceased :” 

70 “Dear Mr. Hutchinson: 

“I have had correspondence with you regarding 
the above policy under which there was a provision for 
double indemnity in the event of accidental death. 

“I have carefully investigated this case and it appears 
that the death of Mr. Taylor resulted from a fall at Walter 
Reed Hospital. 

“Although the policy provided for the payment of double 
indemnity in the event of death from bodily injury effected 
solely through external, violent and accidental cause the 
same has not been paid and as this appears to be a case cov¬ 
ered by the terms of your policy, demand is hereby made 
upon you for the amount representing the double indemnity 
under your policy. 

“Very truly yours, Coe & Richards, By Lowry N. Coe/’ 

On November 7,1941, the New York Life Insurance Com- 
pany, by W. N. Hutchinson, and the initial in my letter to 
him is apparently incorrect, member of the Sub-Loss Com¬ 
mittee, addressed this letter to my office, and it is captioned 
the same as the other letter was captioned, with the policy 
number and the name of the deceased, and reads: 
“Gentlemen: 

“We have your letter of November 3, 1941. 

“We have previously advised Mrs. Taylor fully with re¬ 
gard to her claim under the Double Indemnity pro- 

71 vision. No proof has been submitted to the Company 
in support of a claim that the death of the insured re¬ 
sulted directly and independently of all other causes from 
bodily injury effected solely through external, violent and 
accidental cause within the terms of the Double Indemnity 
provision of this policy. On the contrary, the proofs of 
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death submitted indicate death from self-destruction and as 
you will observe by referring to the Double Indemnity 
clause, liability is specifically excepted if death results from 
self-destruction, whether sane or insane. 

“If there is any evidence that you would care to submit to 
the Company for consideration, you may be sure that we j 
shall be glad to review the matter. 

“Very truly yours, W. N. Hutchison, Member Sub-Loss 
Committee”. 

By Mr. Coe: i 

Q. Mrs. Taylor, I will ask you if you submitted any other 
evidence to the New York Life Insurance Company? A. 
No, I didn’t have any. 

Q. On the cause of your’s husband’s death? A. I didn’t! 
have any. They didn’t have any at the hospital, and they 
couldn’t expect me, at a time I was 40 miles away, to know 
what happened. 

Q. And did you have any knowledge except what was! 
told to you as to how your husband died? A. No. 

72 Q. Do you know the time of day or night the death 
of your husband took place ? A. One letter said one 
o’clock, the other letter said five minutes after one. 

Q. Was that at night— A. (Interposing) In the mom-! 
ing, and I received the telegram at 3:30. 

Q. Do you remember the date which you had the conver-j 
sation that vou had with these three men you have testified 
to, these three New York Life Insurance Company men? A.| 
No, I don’t remember. 

7 . i 

Q. Did they come at one time or separately? A. No, 
they came separately. Mr. WTiite was in town, bringing 
his wife and daughter to catch the ferry. 

Q. Who was there to see you first? A. I think his nam^ 
was Mr. Crouch. 

Q. Was he from the New York Life Insurance Company? 
A. Yes. 


i 

i 

i 
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Q. And what did you talk about with Mr. Crouch? A. He 
asked me how my husband died, and I said in effect that I 
hadn’t heard anything from the hospital how he died; that 
he must have fallen over the rail. 

Q. What did he say? A. He just took a few notes 

73 down on a paper. He didn’t stay long. 

Q. And that is all that occurred? A. Yes, sir. 

Q. Can you fix the date with respect to the date your hus¬ 
band died? A. It wasn’t very long after he died. 

Q. Do you know whether it was just a few days, or more 
than a few days? A. Within a few days of when he was 
buried. 

Q. And who was the next man? A. I can’t recall what 
his name was or what he said to me. 

Q. Do you remember the occasion of him coming? A. It 
was something about the New York Life Insurance 
Company. 

Q. And had you been paid the face of the policy at that 
time? A. I don’t think so. 

Q. If you don’t remember what was said, do you remem¬ 
ber the nature of your discussion with him as to whether 
or not you talked about the manner of his death? A. No, I 
never said anything only that he fell over the stair rail. 

Q. Did you talk about it at that time? A. I may 

74 have if they asked me, but I don’t recall. I never 
said he committed suicide because I never believed 

it and never will. 

Q. Who was the third gentleman who came to you? A. 
Mr. White. 

Q. Mr. White; when did he come? 

A. I think it wasn’t more than two weeks after my hus¬ 
band died. 

Q. Do you remember what was said? A. I don’t remem¬ 
ber what he asked me, but he sort of dictated that letter 
because I was so nervous I couldn’t write. 

Q. The letter I read in evidence? A. Yes. 
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75 Q. This is dated April 21. A. No, the letter I 
wrote to Colonel Mordecai, another letter, asking 

what the Coroner’s verdict was, because they had never 
written and told me. 

Q. Was there a Coroner’s inquest? A. No; one* of these 
letters said that there wasn’t any inquest, they didn’t 
think it was necessary. They took the Coroner’s word for it. 

Q. Was there anything said about writing to Colonel 
Mordecai, or to the Coroner, on the occasion of Mr. White’s 
visit? A. No. 

Q. Was there any conversation about his death or the 
cause of his death? A. I always said he fell over the rail¬ 
ing; he was in my kitchen then. 

Q. You were discussing the manner in which your hus¬ 
band came to his death? A. Yes; I asked him would he 
write to Colonel Mordecai to tell me the details. You had 
that in your file at the first trial, to write and tell me the 
verdict, but they never did. 

Q. What was your husband’s height, Mrs. Taylor? A. 
Five foot, ten inches tall. 

Q. Would you tell the Court and the jury whether 

76 or not your husband was of cheerful or uncheerful 
disposition, and any facts you observed regarding 

his disposition? A. He had a very lovely disposition. He 
was never irritable, or anything of that kind, even when 
he was sick. 

Q. Was he inclined to be despondent or depressed? A. No. 

Q. On the occasion when you were at the hospital on the 
Friday before your husband’s death what was his demeanor 
at that time? A. I told you before I asked him if he was 
suffering and he said no, just uncomfortable from the in-' 
struments they were using. 

Q. What time did you go to the hospital? A. I went at 
2 and left at 4. 

Q. He was in bed? A. Of course; he had just been oper-j 
ated on two days before. 


i 


I 


I 


| 

i 

I 


i 

l 





38 


Q. He was in bed? A. Yes, and when I went in be woke 
up and kissed me, so I sat there while the man was shaving 
him, and a man was washing the window back of his bed. 

Q. Was there any conversation about him coming home, 
and what he intended to do on leaving the hospital? A. 
He said he wanted to come home as soon as possible. 

Q. And that is all that was said? A. Yes; he said, 

77 “Honey, do you want any money?” And I said, 
“No; I may want some when I come back on Wed¬ 
nesday,’ ’ and he paid the barber. 

Q. And what did he say when you said you might be 
back on Sunday? A. Well, he— 

Q. (Interposing) Was your daughter there? A. Yes.; 
she drove me up. She sat on one side of the bed, and I on 
the other side, and the man was washing the window, and 
my husband had his pajama coat on, and I walked around 
and tried to button it up the back to keep him from catch¬ 
ing cold. 

Q. Did he say anything to your daughter about what he 
intended to do when he came back home? A. He said he 
was going to take her fishing and crabbing with him; he 
always did. 

Q. Did he say anything about taking his life? A. No, he 
never mentioned that to me once. 

Q. Did he ever at any time make such a statement? A. 
No, he never did. 

Q. Did he usually confide in you? A. I may have been 
wrong, but he said he told me everything. 

Q. Did he ever say anything about he contemplated 

78 suicide? A. No. 

Q. Did he seem to be suffering very much pain 
when you went to see him on your visits at the hospital? 
A. No. At times he would be a little uncomfortable, but 
most of the time he was up playing cards with the men in 
the ward. 

Q. Did you have any conversation with him about th$ 
seriousness of his condition? A. No, I never did because 
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Colonel Cole told me after this last operation he would be 
well and wouldn’t have this itching any more. 

Q. Did you ever receive any communication from any 
doctor in the hospital that your husband might have 
suicidal tendencies? A. No; I had a letter—didn’t I bring 
it up to you—that they didn’t think it was necessary to 
have an attendant with him, or anything, because he did 
not show any signs of despondency, or anything. I brought 
that up to you. They put him in a room by himself. 

Q. When you went to see him did you take anything to 
him? A. W 7 e didn’t take him anything to eat because he 
had enough to eat out there, but we took him socks and 
handkerchiefs, and things like that, and cigarettes to him. 

Q. Mrs. Taylor, I show you a paper that purports 

79 to be a letter dated February 19, 1940, and ask you 
if you can identify that letter? A. My husband 

wrote this to my boy. 

• #***••*#• 

Q. And this letter, what is that? A. That is from my 
husband to me. 

Q. Do you know when you received that? A. Around 
Christmas time. 

«••*•••••• 

Q. It was the Christmas before his death? A. Yes. 

80 Mr. Coe: I offer these three letters in evidence. 
The Court: Any objection? 

Mr. Bogley: I will have to glance at them. These are 
new letters. I have no objection if the entire letters are 
read to the jury. 

Mr. Coe: I will read them. 

The Court: The first letter is No. 7, the second letter is 
No. 8, and the letter dated April 8 is No. 9. 

(Thereupon the three letters above referred to were 
marked respectively “Plaintiff’s Exhibits Nos. 7, 8 and 9” 
and made a part of the record.) 
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81 The Court: I might say for the information of 
counsel that it is necessary for the Court to recess 

at 12:30 on account of the general term, and the recess will 
be until 2 o’clock. 

Mr. Coe: May I read these to the jury? 

The Court: Yes. 

Mr. Coe: Ladies and gentlemen, the first of the letters 
offered in evidence is on the letterhead of the American 
Red Cross, and it is dated Washington, D. C., February 
19, 1940, addressed to “Dear Bunk: I hope you are feeling 
better and will be able to go to school soon. I will bet 
when I get home my tools and everything will be all over 
the place, and if they are I am going to take that strap I 
have made and put you across my lap and give you one 
of the best lickings you ever had in your life. Now, how 
do you like that? 

“Well, Bunk, Daddy is going up for an operation Wed¬ 
nesday. I don’t think I am quite as tickled as you were, 
though I don’t mind it at all. I feel real good this morning. 

“Give my love to Mommie and Mary Ellen, and all you 
pray for me to get better. 

“Love, Daddy.” 

The second letter is also on the letterhead of the Red 
Cross, and is addressed “Dear Hon.” 

“Dear Hon: 

“I love you; feeling right good today, but nothing 

82 to brag about. 

“Give my love to Sis. Tell her I don’t feel like 
writing. I think they are going to operate soon and cut 
me back as I was at first. I certainly hope they do. The 
incision in my side gives me more trouble than my rectum; 
so that I may improve. Well, I will just have to forget 
work. Maybe I will be able to do some little odds and 
ends, and that is about all. We will just have to hope for 
the best and sometime it will disappear itself. 

“Lots of love to you. God bless you and don’t worry 
about me. Love, Hon. 
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“P. S. If you need any money, let me know.” 


83 Q. Mrs. Taylor, you say your husband was em¬ 
ployed as a chauffeur at the Naval Academy? A. 

Yes. 

Q. Was he under Civil Service? A. Yes. 

Q. And had his pay been suspended during this period 
of seven months at the time he was in the Marine Hospital? 
A. No. 

Q. It had not been? Are you certain of that? A. Yes, 
I am certain of that because he was on the payroll, and 
they didn’t take anybody on until five or six months after. 

Q. Did you have any discussion with your husband about 
going on the retired list? A. Yes, I told you two or three 
times about that, because he didn’t want to retire; he was 
a very active person and didn’t want to be sitting around 
all the while. 

Did your husband have a trade other than being a 
chauffeur? A. He was a carpenter. 

Q. I beg your pardon ? A. He was a carpenter. 

Q. And you have mentioned a few things he said 
he was going to do around the house; was there any other 
plan, or any other discussion between you as to what he 
was going to do when he came back? A. I can’t think of 
anything else only what I told you about. 

Q. Did you have any talk with him about an automobile ? 
A. Oh, yes, that was before, at the hospital, before he was 
operated on, going up the steps I asked him, “Do you want 
me to get rid of the car?” And he said, “No, Hon, when 
I get home I will have to have the car to ride around in 
until I can walk”. 

That was just the Saturday before he was operated on 
when he was going to see Colonel Cole. 

Q. What kind of an automobile did you have? A. Chev^ 
rolet 1936. j 

Q. Chevrolet ’36? A. Sedan. 


83 
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Q. Did you have any talk about your kitchen? A. Yes, 
I told him I was going to get somebody to paint it, and he 
told me to wait until he came home and he felt better, and 
he would paint it himself. 

Q. When you "went to see your husband at the hospital 
ordinarily what was he doing? A. Ordinarily he 

85 had men around the bed playing cards, or if it was 
Sunday night and I went up there he was listening 

to Jack Benny, with the earphones on, and on Sunday he 
would be on the front porch waiting for us, and always 
went down the steps with us, never used the elevator. 

Q. Just a few other questions, Mrs. Taylor, Do you 
know Dr. MacDonald? A. He is the District Coroner. 

Q. Did he ever attend your husband? A. No. 

Q. Ever treat him? A. No. 

Q. I will ask you from your observation of your husband 
whether or not you considered he was suffering from a 
serious ailment? 

• ****#••## 

86 A. I told vou the doctor told me after he was 

•> 

operated he would not be suffering any more, and 
so I don’t see why he should be suffering so terribly two 
days after I was up there. 

«*•••##••• 

88 By Mr. Coe: 

Q. Mrs. Taylor, going back for the moment to the letter 
you wrote to the insurance company to send a form to Dr. 
MacDonald I will ask you to state whether or not you saw 
any form he might have filled in before he sent it in to the 
company? A. No, I did not. 

Q. Or did you know the contents of it? A. No. 

Q. Now, when the insurance men came to see you on the 
occasions that y T ou testified to, did you tell them the circum¬ 
stances of your husband’s death? 

Mr. Bogley: I object. 

The Witness: Well, I— 
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The Court: Just a minute. 

89 Mr. Bogley: It has been gone into three or four 
times with respect to the conversations she had with 

the insurance men, and I thought it was leading, and I think 
it is improper that it be gone into again. 

The Court: I think it is perfectly clear that she did. 

Mr. Coe: I wasn’t certain. 

The Court: She certainly did say that she told them so 
and so, and couldn’t tell them anything more. 

Mr. Coe: I will withdraw that question. I wasn’t cer¬ 
tain. 

By Mr. Coe: 

Q. Do you know how far the ward that your husband was 
in was from the circular stairwell? A. I don’t know the 
dimensions, I don’t know how far. 

Q. Do you know what room he was in? A. He was in 
10-A ward. 

Q. Was that a private room? A. It was a sort of re¬ 
covery room; I imagine it was; it was there next to the 
nurses on the floor, or two doors above her. 

Mr. Coe: You may examine. 

Cross Examination 

By Mr. Bogley: 

Q. Mrs. Taylor, how long was your husband in the Ma¬ 
rine Hospital in Baltimore? Was it about a month? 

90 A. About five weeks. 

Q. About five weeks? A. Yes, sir. 

Q. And he w~as there for treatment of this same condi¬ 
tion? A. Yes, sir. 

Q. For which he was treated at Walter Reed? A. Yes, 
sir. 

Q. Was he not also treated for the same condition at the 
Maryland University Hospital in Baltimore? A. No. 

Q. Was he ever treated at the Maryland University Hos¬ 
pital in Baltimore? A. He had an abscess of the rectum; 
he did not have the same trouble. 




Q. And when was that with relation to his death? A. It 
was over a vear before. 

Q. It was within two years of his death, however? A. 
Yes; it was not the same thing, however. 

Q. That was an abscess of the rectum you say? A. Yes, 
sir. 

Q. Was he also treated at the Baltimore General Hos¬ 
pital? A. The doctor looked at him; he did not treat him. 
He told him to take sitz baths two or three times a day. 

Q. Was that for this same condition? A. I don’t 

91 think the doctor knew what he had. 

Q. Was that for the itching of the rectum? A. Yes. 
Q. Was he also treated at John Hopkins Hospital in Bal¬ 
timore? A. No. 

Q. Was he ever in John Hopkins? A. Yes, in 1926 he 
had his right kidney taken out. 

Q. He was not treated for this condition? A. No. 

Q. Mrs. Taylor, did I understand you to say that you 
were not sure whether that was your signature on the let¬ 
ter which— A. (Interposing) No, not my signature; 

92 that is, you can see that is her same signature. I 
was in bed at the time right after my husband’s 

death. 

Q. You think you just authorized her to sign it? A. I 
certainly did. 

Q. You knew she was acting for you? A. Yes, I cer¬ 
tainly did. I told her what to write. She was right in my 
bedroom. 

Q. And did you ever talk with the Coroner about the 
statement he was to file wdth the company? A. I asked him 
he rendered a verdict like that. 

93 Q. Now, the question I asked you, Mrs. Taylor, 

was did vou have some conversation with Dr. Mac- 
•> 

Donald about the statement which was to be sent by him 
to fhe insurance company? A. I asked him why he gave 
the verdict he did, and that is all I did. 
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Q. How many times did you see Mm? A. I went there 
once and he couldn’t see me; at the time he was having 
some trial, or some case going on. I waited until he 

94 was finished, and went in and talked to him about 
five minutes. 

Q. How long was that after your husband’s death? A. 
That was shortly after when the report went from the hos¬ 
pital about how he died. 

Q. When did you get the report from the hospital? A. 
About seven or eight days later. 

Q. You received a telephone call, did you not, on the 
night of his death, or on the morning of his death? A. 
Yes, around three-thirty. 

Q. Do you know with whom it was you talked? A. No, 
not a telephone message. They sent me a telegram by a ! 
colored taxi-driver. 

Q. Did the telegram tell you how he died? A. No. 

Q. From whom did you get the information that you j 
sent on to the insurance company that he died as the 
result of a fall? A. From a Colonel Cole? 

Q. Was that after he died? A. No, on the day he died, 
when I went there. 

Q. You had a conversation with Colonel Cole? A. I cer- j 
tainlv did. 

| 

Q. Did you also have a conversation with Colonel Car-1 
dona ? A. Yes, I went up and talked with him. 

95 Q. It is Captain Cardona? A. No, he was not a 
Colonel; but possibly when I went I did not talk 

to him. 

Q. Was he in the conversation? A. No. He was walking 
around the room. I just w~as in there about two minutes,! 
and I went out to see Colonel Mordecai, and he said he 
was very sorry my husband was dead, and how did I want! 
him buried. 

Q. Who was that? A. Colonel Mordecai and Mr. Kraus, 
that is; all. 
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Q. I thought you said Colonel Cole made the statement 
“Now your husband is gone at last”. Did he imply by that 
statement vrhat he meant when he said, “Now he is gone 
at last”? A. No. 

Q. And then he told you that he either fell or jumped 
over the banister, is that right? A. That is his exact words. 

Q. Did he tell you at that time what conclusion had been 
reached by the hospital? A. No, he did not; he never 
opened his mouth about anything. 

Q. Did you ever go back after that? A. I have never 
been to the hospital since, and I have never written there 
either. 

Q. Now, in vour direct testimony you referred to 

96 a letter which you had gotten from Walter Reed 
Hospital, and I believe you testified you sent that 

letter, or a copy of it to the insurance company. 

I will ask you if that letter, your letter, written by you, 
if that handwriting is not your handwriting, and if that is 
the letter to which vou refer? 

The Court: Has that been introduced in evidence? 

Mr. Boglev: No, sir. 

A. Yes, sir, I wrote that letter. 

By Mr. Bogley: 

Q. Is this a photostatic copy of a letter, the letter which 
you received from the hospital, to which you have referred 
in your testimony? A. Yes. 

• ••••••••• 

97 By Mr. Bogley: 

Q. But did you receive this letter? A. I may not have 
received this letter; it may have been one just like it, the 
same wording. They said they were not responsible for 
the Coroner’s verdict in that letter. 

#••••##•*• 

101 (Thereupon, letter dated May 26, 1940, addressed 
to Mr. Kraus by Mrs. Ruth Taylor, was marked “De- 
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fendant’s Exhibit No. 9 for identification”, and letter date<l 
May 24, 1940, addressed to Mrs. Ruth V. Taylor by J. Li. 
Murchison, Captain, Medical Corps, was marked “ Defen¬ 
dant’s Exhibit No. 10 for identification”.) 

i 

By Mr. Bogley: 

Q. Mrs. Taylor, do you know whether Doctor MacDonald, 
the Coroner, sent in a report to the company pursuant tb 
your request? A. No, I really don’t. 

««••••••• j# 

102 Q. Now, this condition that your husband was suf¬ 
fering from at the time of his death continued, qr 

rather commenced about two years prior to his death, 
didn’t it? A. Approximately. 

Q. And lasted throughout that time? A. Off and on, yejs. 
Q. You visited the hospital a good many times you testi¬ 
fied, is that correct ? A. I certainly did. 

• • • # • • • • • ! • 

103 Q. Now, other than your letter of April 21st to the 
insurance company did you supply the insurance coiji- 

pany with any information as to the cause of your hus¬ 
band’s death? A. No, I did not because I thought Walter 
Reed Hospital would do that. 

Q. But you did not supply them any other information 
than was contained in that letter? A. No, I don’t know that 
I did. They didn’t tell me so I couldn’t write and tell the 
other people. 

Mr. Bogley: I think that is all. 

Re-direct examination 

! 

By Mr. Coe: 

Q. Just one or two questions, Mrs. Taylor. You testi¬ 
fied that he had this trouble for a couple of years. What 
portion of that two years did he work, if any? A. Ijle 
worked a good year; he wasn’t in bed all that time. He ^as 
only in bed when he was at Walter Reed Hospital and tke 
Marine Hospital. 



48 


104 Q. And did he work daily? A. Yes, he worked 
every day. 

Q. In his room at the hospital was there a window? A. 
There was a large window right in back of his bed. 

Q. Do you know’ where that looked out to? A. To the 
ground; there wasn’t any porch there. 

Q. Do you know r how T high it was off the floor ? A. It was 
almost as high as this balcony here. 

Q. How- high w’ould you say that is? A. I would say it 
is about three feet or a little more maybe. 

Mr. Coe: That is all. 

The Court: All right, you may step down. 

**••*#••** 

105 (The following deposition of Sergeant Jodie L. 
McCubbin on behalf of the plaintiff was read to the 

jury, Mr. Coe reading the questions and Mr. Mahorner 
reading the answers:) 

Thereupon— Sergeant Jodie L. McCubbin called as a wit¬ 
ness by and on behalf of the plaintiff, after having been 
first duly sworn, w T as examined and testified as follows: 
By Mr. Coe: 

Q. Please state your name, age, occupation and 

106 address? A. Sergeant Jodie L. McCubbin, 25, soldier, 
Headquarters, Fort Slocum, New York. 

Q. Do you recall the night of April 21, 1940? A. I do. 

Q. Were you on duty at Walter Reed Hospital, Wash¬ 
ington, D. C., on that evening? A. I w r as. 

Q. If your answer to the foregoing interrogatory is yes, 
state in w’hat capacity you w T ere on duty and in what ward? 
A. I was on duty in the capacity of Ward Attendant in 
Ward 10-A. 

Q. Now, what were your duties on the night of April 21, 
1940? A. To take care of patients, to give them medications 
and medicine under the supervision of nurses, change sur¬ 
gical dressings, and the other regular duties of a Surgical 
Technician. 
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Q. Do you remember Lemuel K. Taylor who was a patient! 
at Walter Reed Hospital on April 21, 1940? A. Yes. 

Q. Did you see him in his room that evening? A. I did. 

Q. Tell the number of times you saw him, -where you sawj 
him, and the approximate time of evening you sawi 

107 him? A. At seven o’clock in the evening I went on| 
duty. I checked Mr. Taylor every hour from then on,; 

up to one o’clock in the morning, a total of seven times. 

Q. If you went in his room and saw him state whether 
or not he was in bed and what he was doing? A. Each time 
that I saw him he was lying in bed in his room, doin^ 
nothing. Some of the times he appeared to be asleep, be¬ 
cause his eyes were closed, but I could not say which of 
the times. 

Q. If you saw or heard him trying to light a cigarette 
state the time that you saw or heard him ? A. I heard him 
trying to light a cigarette at about 12:55 a. m. 

Q. State if you remember that the death of Lemuel 
Taylor occurred at Walter Reed Hospital that nighty 
State the time of his death, if you know? A. Mr. Taylor’s' 
death did occur that night in Walter Reed Hospital. The 
death occurred shortly after one o’clock in the morning. 

Q. State fully what events occurred leading up t<} 
Taylor’s death as you observed them, and exactly what 
happened relative thereto as far as you have knowledge^ 
A. The last time that I saw Mr. Taylor before his death was 
at 12:50 a. m., when he was lying in his bed in his room. I 
have no knowledge of any other events leading up 

108 to his death. 

Q. When you were in Taylor’s room did you have 
any conversation with him? A. None to my recollection. 

Q. Did he say anything to you on the trips into his roonj 
about committing suicide? A. No, nothing whatsoever. 

Q. Did you observe anything unusual about his conduct 
on the evening in question? A. No, I did not. 

Q. After the patient was missing from his room wheh 
and where did you next see him? A. I next saw him at th4 


i 

i 



50 


foot of the circular staircase in the basement, shortly after 
one a. m. 

Q. What was his condition? A. He was dead. His skull 
was badly fractured. 

Q. On what floor was Taylor’s room? A. The second 
floor, which is the floor above the ground floor. 

Q. About what distance would you say was the circular 
stairway from Taylor’s room? A. Approximately seventy- 
five feet. 

Q. How many floors below was the spot where Taylor’s 
body was found? A. Three floors, from the second floor 
to the basement. 

| 

109 Q. Describe the type of floor on which his body 
was found! A. It was a concrete floor. 

Q. Will you state the time when you saw Taylor’s body 
on the basement floor? A. Shortly after one o’clock, a. m. 

Q. Did you identify the body you saw on the basement 
floor as that of the patient, Taylor, whom you had pre¬ 
viously seen in his room that evening? A. Yes, sir. I did. 

Q. Were there others who found the body before you 
saw it? A. Yes, sir, there were. 

Q. Do you know what time the body was found on the 
basement floor and by whom ? A. It was found by the night 
supervisor, whose name I don’t remember, at shortly 
after one o’clock, a. m. 

Mr. Bogley: I will read the cross questions. Will you 
just stay on and read the answers? 

Mr. Mahomer: I will be glad to. 

Cross interrogatories propounded to Jodie L. McCubbin. 
By Mr. Bogley: 

Q. Did Lemuel K. Taylor in any of your conversations 
with him, or observations of him, shortly before his 

110 death appear to be despondent? A. No, he did not. 

Q. Did he on any of those occasions appear to be 
suffering mentally or physically? A. No, he did not. 

j 
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Q. Had he ever attempted or threatened suicide, and if 1 
so, how and when? A. No, he had not. 

Q. Do you remember any of your conversations with 
him shortly before his death, and if so, state the substance 
of those conversations to the best of your recollection? A. 

We had no conversations shortly before his death. 

Q. Have you talked or had correspondence with Mrs. 
Ruth V. Taylor, widow of Lemuel K. Taylor, deceased, or ' 
anyone representing her, concerning the circumstances sur- 1 
rounding and leading up to the death of Lemuel K. Taylor 
subsequent to the giving of your testimony before the 
Board of Officers at Walter Reed General Hospital in 
Washington, D. C., on April 23, 1940, and if so, state the 
names of the persons with whom you had such conversa¬ 
tions or correspondence and the substance thereof? A. j • 
I have had correspondence with Mr. Lowry N. Coe, counsel 
for Mrs. Taylor, who asked me substantially the questions 
embodied in the direct examination to this deposition. My 
answers to his letters are shown in substance in my ! 

answers to these direct examination questions. 

Ill Q. How far was it from the room which Lemuel K. 

Taylor occupied to the men’s lavatory which he cus¬ 
tomarily used, and describe the relative locations of the 
two rooms? A. The lavatory was about twelve feet away 
from Mr. Taylor’s room, and was located directly across 
the hall from his room. 

Q. In going from his bedroom to such lavatory by the 
usual route would he pass by the circular stairway to which ! 
you have referred on direct examination? A. No, he would 
not. | 

Q. Was that circular stairway protected by a railing, and i 
if so, of what did it consist, and how high was it (meas¬ 
uring in feet and inches approximated in your own way), | 
that is, how high was the top of the railing above the floor | 
level? A. It was protected by a railing. The railing was 
approximately three and one-half feet high. 


I 
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Q. Is it not the fact that the railing of the circular stair- 
' way on the same floor with Taylor’s room at the time of 
Taylor’s death, April 21, 1940, specifically referring to 
the stairway, at the bottom of which Taylor’s body was 
found on that date, was of a height that a person would 
have to jump or climb over it in order to fall into the 
stairwell? A. No, it was not. 

Q. How long did you know Lemuel K. Taylor be- 

112 fore his death? A. I did not know him personally. 
He was a patient in the Ward in which I was a Surg¬ 
ical Technician for approximately two months. 

Q. Were you acquainted with him other than as a patient 
at the hospital, and if so, how? A. No, I was not. 

Q. Approximately how long was Taylor at Walter Reed 
Hospital prior to his death to the best of your knowledge 
and recollection? A. Two months. 

i 

Q. If you have not already mentioned them in your pre¬ 
vious testimony please give the names, titles, and ad¬ 
dresses, if known, of all persons at Walter Reed Hospital 
who had personal knowledge of the circumstances sur- 
sounding and leading up to the death of Lemuel K. Taylor, 
including especially any doctors who treated him, or 
nurses who attended him shortly prior to his death? A. 
The only person whose name I remember is Captain A. A. 
Cardona. 

Mr. Coe: This is re-direct examination. 

Re-direct examination 
By Mr. Coe: 

Q. If your answer to Cross Interrogatory 1 was to the 
effect that Lemuel K. Taylor did appear to be de- 

113 spondent, state the facts on which you base such 
conclusion? A. Mv answer was that he was not 

despondent. 

Q. If your answer to Cross Interrogatory 2 is that Lem¬ 
uel K. Taylor appeared to be suffering mentally and 
physically state the facts on which you base that conclu- 



sion ? A. My answer "was that he did not appear to be suf¬ 
fering either mentally or physically. 

Q. Did you at any time measure the height of the railing ! 
at the top of the circular stairway, or is your answer to 
Cross Interrogatory 8 based upon your best recollection 
as to your observance of the railing? A. No, I never j 
measured it. My answer was based upon my best recol- | 
lection. 

Q. Is your testimony regarding the height of the railing 
from careful examination or casual observation? A. From 
casual observation. 

Mr. Coe: Now, we have the deposition of Captain Car¬ 
dona that I would like to introduce in evidence too. 

• * • • • # • • * *j 

114 Thereupon—Deposition of Major Angel A. Cardona 

I 

Direct examination read by Mr. Bogley: 

Q. Please state your full name, age, occupation and ad- ! 
dress? A. Major Angel A. Cardona, M. C. 0-24299, Age 
33, Medical Officer, U. S. Army. Address: Headquarters 
Corps, Columbia, South Carolina. 

115 Q. What was your rank, and where were you 
stationed during the month of April, 1940? A. I 

was a Captain in the Medical Reserve Corps, stationed at 
Walter Reed General Hospital, Washington, D. C. 

Q. If your answer is that you were then stationed at 
Walter Reed Hospital, Washington, D. C., how long prior 
to that time had you been stationed at that point? A. I 
had been stationed at Walter Reed Hospital since October, 
1937. 

Q. Please state briefly the nature of your duties while 
at Walter Reed Hospital, especially in so far as they per- | 
tained to the examination and treatment of patients there 
confined? A. During my service at Walter Reed Hospital 
I served as Assistant Ward Surgeon in the Orthopedic 
Surgery and General Medical Wards. 
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Q. State briefly your medical education and experience? 
A. From 1925 to 1927, two years pre-medical education at 
the University of Puerto Rico at Rio Piedras, Puerto Rico. 

From 1927 to 1931, George Washington University 
School of Medicine. I was graduated from that school in 
May, 1931, and served two years interneship at Sibley 
Memorial Hospital, Washington, D. C., the second of these 
two years I served as Resident in Surgery at that hospital. 
Q. Did you become acquainted with Lemuel K. 

116 Taylor, a patient at Walter Reed Hospital? A. I did. 

Q. Did you treat him, and if so, for what condition ? 
A. I treated him for a chronic disease of the rectum and 
anus, which was diagnosed as: one: proctitis, chronic, 
cause undetermined; two: pruritis, anus, severe, cause un¬ 
determined. 

Mr. Boglev: The next question is No. 16: 

“Q. What was your post and what were your duties gen¬ 
erally on the^night of April 20,1940, and the early morning 
of April 21, 1940? A. I was Surgical Officer-of-the Day at 
Walter Reed General Hospital. 

Q. Did Lemuel K. Taylor come to his death while a 
patient at Walter Reed Hospital, and if so, on what date? 
A. Lemuel K. Taylor came to his death while a patient at 
Walter Reed Hospital on April 21, 1940. 

Q. What was the cause of his death? A. The cause of 
his death was: (1) Skull, fracture of, compound com¬ 
minuted crushing. (2) Brain, laceration and pulpefaction 
of, severe. 

Q. Please describe the circumstances leading up and 
relating to his death, as ascertained by your personal ob¬ 
servation and investigation? A. During my early 

117 rounds at about eight p. m. on the night of April 
20th I prescribed one and one-half grains of luminal 

for Mr. Taylor. Due to the fact that I was very busy with 
other cases I was not able to see the patient during the 
early part of the evening. 
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At about one a. m. on April 21st, together with a nurse, 
we entered Mr. Taylor’s room and found he was not there. 
I personally conducted a search of the hospital building and 
outside areas, and Mr. Taylor’s body was found by the 
Night Supervisor of Nurses at the bottom of the stairwell 
in the West Wing of Walter Reed General Hospital. 

Q. Please state from your personal observation of Lem¬ 
uel K. Taylor the extent of his physical and mental suffer¬ 
ing during his confinement at Walter Reed Hospital? A. 
In my opinion this patient did not have any undue physical 
or mental suffering from the operations performed. 

Q. What complaint, if any, did Lemuel K. Taylor make to 
you concerning his suffering? A. During his entire hos¬ 
pitalization Mr. Taylor complained of severe itching around 
his anal region. 

Q. In what Ward was Lemuel K. Taylor confined imme¬ 
diately prior to his death on the morning of April 21,1940? 
A. Mr. Taylor was a patient in Ward 10-A. 

Q. On what floor was this Ward located? A. The en¬ 
trance to the hospital is on the first floor and Mr. Taylor’s 
Ward was located one floor above the entrance. 

118 Q. If you have referred in your previous testi¬ 
mony to a stairwell, how far was this stairwell 
located from the room in which Lemuel K. Taylor was 
confined? A. This stairwell referred to previously was 
located about twenty-five to thirty yards from Mr. Taylor’s 
room. 

Q. Was that stairwell or circular stairway protected by 
a railing on that floor, and if so, of what did it consist and 
how high was it (measure it in feet and inches, or aproxi- 
rnate in your own way), that is, how high was the top rail¬ 
ing above the floor level? A. The stairwell was protected 
by an iron and wood railing, and was, to the best of my 
recollection, about between forty to forty-five inches high 
approximately. 

Q. Was or was not this railing of such a height that a 
person would have to jump or climb over it in order to fall 
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into the stairwell ? A. A short man like myself would have 
to climb over it or jump, but a tall person could fall 
over it.’’ 

Cross Examination 
By Mr. Coe: 

“Q. 12. Was Tay T or not an unusually quiet patient? A. 
Mr. Taylor was not an unusually quiet patient. 

Q. Did he have any undue amount of pain? A. He did 
not have an undue amount of pain. 

119 Q. 'Was he not making a normal and uneventful 
recovery at the time of his death? A. He was making 

an uneventful recovery at the time of his death. 

Q. Did you pronounce Taylor dead? A. I did. 

Q. Was the death of Lemuel K. Taylor caused by his 
falling from the third floor to the basement floor? A. In 
my opinion the death was caused by the impact of his body 
against the basement floor. 

Q. What were the physical causes of his death? A. One: 
skull, fracture of, compound comminuted crushing. Two: 
brain, laceration and pulpefaction of, severe. 

Q. Is your testimony regarding the height of the railing 
at the top of the stairway based upon actual measurement, 
careful examination or casual observation? A. The answer 
as to the height of the railing was given purely from 
memory and as the result of casual observation. 

Q. What condition did Taylor seek to relieve by his hos¬ 
pitalization? A. Mr. Taylor sought to relieve an intense 
itching around his anal region. 

Q. Was there any septic surgical condition evident other 
than Taylor’s complaint of itching when he entered 

120 upon his hospitalization? A. There was no septic 
surgical condition present at the time of Mr. 

Taylor’s entrance to the hospital.” 

Mr. Coe: That is all. 

**•••••••* 
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Mr. Coe: The next piece of evidence that I would like 
to offer is a chart, or a blueprint scale drawing of Walter 
Reed Hospital showing the stairway involved in Ward 
10-A. We had testimony of Captain Cohen as Medical 
Officer, and rather than read all of his testimony, Mr. 
Bogley and I believe we can agree. 

• *•••*••** 

121 The Court: All right; that being stipulated the 
jury may take it as a fact proven. 

Mr. Coe: I want to offer that plat in evidence. I should 
have done it first, and I have a second drawing which I 
also want to offer in evidence, which gives a side view of 
the stairway. 

The Court: All right. Plaintiffs Exhibit 10 will be the 
plaintiff’s blueprint, and Plaintiff’s Exhibit 11 will be the 
photostat. I take it there is no objection? 

Mr. Bogley: No objection. 

The Court: Let them be admitted. 

(The blueprint identified by counsel was marked Plain¬ 
tiff’s Exhibit Np. 10, and the photostatic copy of the side 
view of the stairway was marked Plaintiff’s Exhibit No. 11, 
and made a part of the record.) 

Mr. Coe: Can you gentlemen see this? Mr. Bogley, if 
you will come around here and make certain I am getting 
• this right. This is the second floor plan of Walter Reed 
Hospital. The stairwell in question is right here, you can 
see it, and the entrance is over here some place (indicating). 
You come up a corridor, and the floor on which Mr. Tay¬ 
lor’s room was located was on the second floor. This 

122 well goes all the way through past this floor down 
to the basement a distance of twenty-eight feet. In 

other words, the second floor is twenty-eight feet above the 
concrete floor in the basement; two flights of steps, one from 
the basement to the first floor, and another flight of steps 
from the first floor to the second floor. These steps are 
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arranged circularly, in other words, they come down for a 
distance of about fifteen feet; is that right? 

Mr. Bogley: Yes. 

Mr. Coe: And then acrosswise and down to the basement 
floor the same way, and the spot where the deceased’s body 
was found was in the bottom of this well. 

• •••••§••• 

123 Mr. Bogley: I think you might point out while 
you are there the railing. 

Mr. Coe: The railing we are talking about was at the 
edge of the opening, three feet high, and the rail going 
down the side of the stairs was three to four inches less. 
Do you understand that? 

This is the room in which Taylor was a patient. This is 
Ward 10-A up here, and there are a series of private rooms 
on both sides of this corridor. Taylor was in this room 
marked “X” here, and his course to have gotten 

124 there (indicating) would necessarily have been to 
come up this corridor and down here. I was looking 

to see if I have the dimensions of this corridor. 

Mr. Bogley: I think we have agreed, Mr. Coe, that the 
checkmarks on the plat were placed on it by Doctor Cohen, 
who testified at the previous trial, as being the route which 
Mr. Taylor traversed immediately preceding his death. 

Mr. Coe: It is presumed to be the course because it is 
the only way to get there. 

Mr. Bogley: That is correct. 

Mr. Coe: It is further a part of our stipulation that the 
floor of this corridor was composed of linoleum which was 
waxed from time to time, waxed linoleum. This, I believe, 
is a sort of porch here (indicating) between the two 
buildings. 

Mr. Bogley: I think you might mark this one( indicating). 
It isn’t hung up. This one is 11 and the other* one is 10. 

Mr. Coe: There is some testimony about the grade or 
angle, and the rail around the opening is composed of metal 


59 


spaced several inches apart, as I recall it, and the top is a 
wooden handle or wooden rail on top of metal staves. 

Mr. Bogley: And Dr. Cohen’s testimony was that the 
first distance was approximately seventy-five feet, and the 
second distance approximately 150 feet. 

125 The Court: The first distance being what, from 
the room to the turn of the corridor? 

Mr. Coe: That is right, sir. 

The Court: And the other distance being from that turn ! 
to the well of the stairway? 

Mr. Bogley: Yes, his testimony w’as, and I would assume ! 
that to be so. 

i 

Mr. Coe: About seventy-five feet, indicating this, and j 
this is about 150 (indicating). 

Mr. Bogley: But that is just a casual estimate. 

Mr. Coe: And he further says that the drop from that 
second floor to the basement is twenty-eight feet. 

I think that is all the testimony about the physical lay¬ 
out there. 

We have one stipulation, may it please Your Honor, an 
agreement that hospital records offered are the original 
records, without producing people from Walter Reed to ! 
identify them; and I have just read the stipulation about 
the dimensions; and we stipulated at pre-trial that the 
parties might introduce the blueprints and plans and the 
insurance policy and all the other exhibits offered in the | 
first trial without formal proof. 

I think that is the plaintiff’s case. 

Mr. Bogley: I think before we go into our case I would! 
like to discuss a proposition of law with the Court. 

126 The Court: Let the jury retire. 

(Thereupon the jury retired from the court room 
and the following occurred:) 

Mr. Bogley: Will you Honor excuse me just a minute 
while I locate the papers? 

The Court: Yes. 


i 
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Mr. Bogley: Now, if your Honor please, I am going to 
refer to some authorities, and I have a file memorandum 
here. 

Mr. Coe: May I see a copy of it ? 

Mr. Bogley: Yes. I am only going to call attention to one 
thing at the moment. 

Now, if the Court please, assuming that Mr. Coe has 
closed the plaintiff’s case, and he has not offered in evi¬ 
dence, and there has not been received in evidence the 
proofs of death to which they referred in the testimony, 
and no part of them, I respectfully urge that the Court 
has nothing to do at this point but to direct a verdict in 
favor of the defendant on the ground that the plaintiff has 
utterly failed to prove what she must prove, and that is in 
the terms of the policy that she submitted due proof to the 
company that the insured died of accidental death, inde¬ 
pendently of all other causes, in the language of the policy, 
which I would again like to read to the Court, using just 
the words pertinent to this argument: 

“ Double the face of this Policy upon receipt of 
127 due proof that the death of the Insured before the 
maturity of the endowment, resulted directly and in¬ 
dependently of all other causes from bodily injury effected 
solely through external, violent and accidental cause, and 
that such death occurred within sixty days after sustaining 
such injury. 

“This Double Indemnity Benefit will not apply if the in¬ 
sured’s death resulted from self-destruction, whether sane 
or insane; from anv violation of law bv the Insured; from 
Military or Naval Service in time of war; from a state of 
war or insurrection; from engaging in submarine or aero¬ 
nautic operations; from physical or mental infirmities; or 
directly or indirectly from illness or disease of any kind.” 

The Court: Let me ask you if it is a matter of proof in 
this suit that due notice was not given? 

Mr. Bogley: Yes, your Honor, and it is in the answer too; 
I think we had better read that right now, so as to clear 
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that up. I find that it is-not specifically referred to. I don’t 

think it makes any difference one way or the other. I j 

thought it was specifically referred to, but it was not alleged ! 

in the complaint that she had filled out proof— 

The Court: (Interposing) This is not the place to raise 

that. 

Mr. Boglev: That is right. And, therefore, we did not 
specifically deny, but I think the authorities on the 
12S question of filing due proof under a policy of this 
type are sufficient. 

« * # • • # # • • * j 

194 The motion for a directed verdict will be denied. ! 

• •••••#••• 

197 The Court: That is the state of affairs; I think j 
the Court has made it ouite clear that 1 and 2 ought 
not to be received in evidence unless they are offered with 1 
the other one, that 1 and 3 ought not to be received in evi¬ 
dence unless 2 is also offered. 

Now, haven’t they said it is error to admit 2, or that it 
was not error to exclude it, rather? I 

Mr. Boglev: Yes, as to admission. 

The Court: It was excluded in the Court below, wasn’t 
it? 

Mr. Boglev: Yes. 

Mr. Coe: And the Court said it was proper. 

The Court: The Court said that was right. 

Mr. Boglev: They listened to my argument there on the j 

point that it was an admission, and then said in view of all 

this testimonv that she did not know what was in it it could I 
% 

not be an admission bv her. 

There has been testimony by the plaintiff up to this time 
that she filled out some forms and identifies them, and that 
evidence is now in the record and cannot be, as I say, ar-! 
gued; and that goes to my second point that I am at least 
entitled to make the offer in the presence of the jury that! 
she filled them out in the presence of one or more of the 
company’s representatives. As we all know, those forms 
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were received by the company, received from her, two from 
her and one was sent by Doctor MacDonald. That 

198 was the status of the case at the time of denying her 
claim for double indemnity on which she is now suing, 

and I think we are entitled to show the jury on the strength 
of what we denied this claim, because she says in No. 1 it 
was an accidental fall down the steps, and the coroner says 
in the statement from him “suicide”, and the company 
says, “What are we going to do? We think it was a sui¬ 
cide ; the coroner said it was. ’’ 

The Court: The Court has said that that statement ought 
not to be attributed to the plaintiff. 

Mr. Bogley: That is right. They can explain it in any 
way they want. 

The Court: If you don’t mind, let me read over again 
what the Court has said in that connection. 

Now, the Court of Appeals referred in this opinion to 
the exclusion by the Court below, the Trial Court, on the 
voir dire of the circumstances under which this coroner’s 
statement was given. It states the conclusion that the Trial 
Court reached, and also it is stated that counsel for the 
appellant, that is, the insurance company, failed to deny 
any of the Court’s conclusions of fact during the argument 
on the admissibility of the evidence. That, of course, is the 
circumstance under which the statement was made. 

Mr. Bogley: That is right. 

The Court: Now, is it necessary for me to indulge 

199 in a voir dire examination of the matter, or am I to 
understand that those particular questions of fact 

are not disputed? 

Mr. Bogley: I do not understand that they are disputed. 
Mr. Coe: She has already testified that she did not know 
the source of his statement. 

The Court: All right; let’s not struggle with it if there 
is no dispute about it. 

Now, I take it you offered that in evidence at the last 
trial, didn’t you? 
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Mr. Bogley: I did alone, because the other two were al¬ 
ready in. 

The Court: That’s right. And it was excluded. 

Mr. Coe: That’s right. 

The Court: And the Court of Appeals says it was prop¬ 
erly excluded, and goes on to explain why, namely, it would 
be competent evidence only where it can fairly be said it 
represents the plaintiff’s representations, which here it 
cannot. 

Now, wouldn’t I be going in the face of the Court of Ap¬ 
peals’ decision to admit it? 


I 


##•*••••«• 

201 The Court: It looks to me like the question is 
closed by what the Court of Appeals has done. They 
have discussed it and said under the circumstances it is 
not admissible. Now, why should I admit it under the cir¬ 
cumstances ? 


• ••••••••# 

203 Mr. Bogley: Now, because the word “suicide” is 
in there, and I want it in, where she says they are 
to be signed by the coroner, but did not know it was on 
there, they are, nevertheless, proofs of death received by 
the company, and I cannot urge too strongly that Claim 
No. 1 of these exhibits, which reads: 

“The undersigned hereby makes claim to said insurance 
and agrees that the written statements and affidavits of all 
the physicians who attended or treated the insured, and all 
other papers called for by the instructions printed on the 
reverse side hereof, shall constitute, and they are hereby 
made a part of these proofs of death.” 

Mr. Coe: But he didn’t here— 

The Court: Just a minute. All that was known to the 
Court of Appeals when they made the ruling it ought to be 
excluded, wasn’t it? 

Mr. Bogley: But my point is they excluded it under the 
posture of the case before them; 1 and 3 were in, and they 
did not ask about 2. 


I 
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Now, I am asking merely to put them in to show the 
proofs of death received by the company from the plaintiff, 
the proofs authorized by her. 

The Court: The Court of Appeals has said if they are 
not authorized by her they are not competent. 

204 Mr. Boglev: She authorized the statement to be 
filled out bv Doctor MacDonald, even if she didn’t 

know what was said. 

The Court: And it, therefore, was not admissible. 

Mr. Boglev: I say she has a right to disagree with him, 
and what she would do with the coroner if she got hold of 
him, but in any event the testimony is now in the case that 
she did fill out certain statements for the company. The 
jury has already been told that the company said to Mr. 
Coe, “We deny this thing because the proofs submitted to 
us indicate self-destruction.” 

Now, you can’t leave the thing before the jury in that 
situation without some explanation, and if Your Honor feels 
you are bound by that I think I am entitled at least to make 
the offer in the presence of the jury. 

The Court: All right; let’s get to that point. 

I think you ought to make the offer, and now your desire 
is to make it in the presence of the jury? 

Mr. Boglev: May I say why? 

The Court: All right. 

Mr. Bogley: It is because in the present posture of the 
case, if the jurors, some of them, are quite earnest about 
trying to reach logical conclusions, they know they were 
presented, 1 and 3, and know they are rejected. 

The Court: Do they? 

205 Mr. Bogley: I objected to them when they were 
offered. 

Mr. Coe: You said without 2. 

Mr. Bogley: That’s right, and the Court sustained the 
objection, and the jury can readily infer that there was 
something in 1 and 3 that I did not want in. 

The Court: If I permitted that to be done for the pur¬ 
pose you have in mind I think, in all fairness, I would have 
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to say that my reason for overruling the offer is because | 
No. 2 contains certain statements which the Court of Ap- 
peals says is not proper evidence. 

Mr. Coe: I object to that because there is nothing before j 
the jury on which Your Honor can state that. I think it I 
is up to the Court to rule on it. 

The Court: If you don’t want me to say it I won’t say it. j 
I am doing it to help you. 

Mr. Coe: No, I don’t think so. 

The Court: Then I won’t say it; I won’t say that they | 
said it. | 

You may make your offer in the presence of the jury. 

The Court will recess until twx> p.m. 

Mr. Coe: May I argue that a little further? 

The Court: No; I have ruled; the Court is recessed until ! 

7 7 i 

two p.m. 

• • • # • • 4 • • # I 

206 Mr. Bogley: If the Court please, I would like to j 
offer in evidence three papers, all entitled “Proofs 

of Death” and each bearing a separate description, “Claim- j 
ant’s Statement No. 1;” second, “Physician’s Statement | 
No. 2;” and, third, “Friend’s Statement No. 3,” the State¬ 
ments 1 and 3 being the papers which were heretofore j 
offered in evidence by the plaintiff, and upon my objection 
that they not be admitted unless all three were admitted, 
that is, to include Statement No. 2, were rejected in 
evidence. j 

The Court: Now, let’s mark them for identification De- j 
fendant’s Exhibits 11, 12 and 13. 

i 

• • • • • # • • • • 

* 

207 (The documents heretofore identified by counsel 
were marked, respectively, Defendants Exhibits 11, j 

12 and 13 for identification.) 

The Court: Well, for reasons I have stated to both of 
you, I will not admit that document. 

Mr. Bogley: It being understood that I offer them as a 
whole. 

I 
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The Court: I understand. 

Mr. Bogley: Now, I would like at this time to offer the 
t-wo papers which we discussed in the plaintiff’s case, and 
which we have already discussed, and on which I think 
Your Honor has already ruled, or indicated his ruling; 
first, the letter from the plaintiff to Mr. Kraus, of the in¬ 
surance company, dated May 26, 1940. 
«••••*•••• 

208 (Thereupon, letter dated May 26, 1940, addressed 
to Mr. Kraus and signed by Mrs. Ruth Taylor, was 

marked “Defendant’s Exhibit No. 9” and received in 
evidence.) 

Mr. Bogley: And the other is already marked Defend¬ 
ant’s Exhibit No. 10 for identification, and is the letter 
from Walter Reed Hospital to Mrs. Taylor, dated May 24, 
1940. 

• ••••••••• 

Defendant’s Witnesses 

i 

209 Whereupon— Captain Katherine Marie Underdown 
was called as a witness on behalf of the defendant, 

and being first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Bogley: 

Q. State your full name, please? A. Katherine Marie 
Underdown. 

The Court: I didn’t get it. 

The Witness: Katherine Marie Underdown. 

• •••••••#* 

Will you please state your occupation. A. I am 

210 a nurse. 

Q. Are you connected with the Army Nurse Corps? 

A. Yes. 

Q. And what is your present rank? A. Captain. 
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Q. What was your rank in April, 1940? A. Lieutenant. 

Q. Where are you now stationed? A. Walter Reed. 

Q. And where were you stationed in 1940? A. Walter 
Reed. 

Q. How long have you been with the Army Nurse Corps? 

A. Over twenty-seven years. 

Q. Were you engaged in your duties as nurse at Walter 
Reed on the night of April 20th, 1940, that is, at night on 
April 21, 1940? A. Yes. j 

Q. What were your official duties at that time? A. I am 
night supervisor at the hospital. 

Q. Just what do you mean by that? A. Well, each ward 
has a nurse, and the hospital has a supervisor who is re¬ 
sponsible to the chief nurse for the night of people on 
night duty; she is responsible to the chief nurse over the 
nurses who are on duty. 

211 ' Q. Were you assigned to any particular ward that 
night? A. No; I was all over the hospital. 

Q. Are you familiar with the fact of the death of Lemuel 
K. Taylor in the hospital on the night of April 20th? A. 
Yes, sir. 

Q. Will you tell us how you learned of the death of Mr. 
Taylor? A. My duties were that I would make rounds in 
the hospital, and in making rounds I noticed that one of 
the wards had bright lights and were looking for some¬ 
thing, so I went on the ward and inquired what was the 
matter, and they said there was a patient who should have 
been in bed, and he wasn’t, and they didn’t know where he 
was, and so the nurse on the ward and I went in the differ- 
ent places where we might find him, and didn’t find him; 
and we went into his room, and on the floor of his room 
was brown spots right close to the bed. He had had an 
operation, and there was some drainage from the operative 
wound, and we followed the spots from his room down the 
hall corridor, down into the main corridor, and we found 
where they stopped. 

Q. Captain, did this patient use that night, do you know, 
a catheter? A. Something of that kind; it was drainage of 
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some kind. He had had an operation, and they had put 
something in to cause this drainage. It was not pus; it was 
drainage. 

212 Q. Captain, would you be good enough to step 
down here to the board? 

Would you mind moving just a little bit, Mrs. Taylor? 
Thank you very much. 

Stand on this side so the jury can see. 

The Court: Can the members of the jury see? I believe 
you had better turn a little more? 

By Mr. Bogley: 

Q. I think it has been agreed that this is a floor plan of 
the second floor of the hospital, and I will ask you if you can 
identify the particular room, as nearly as you can remem¬ 
ber, where Mr. Taylor was the night of his death, or prior 
to his death, and trace generally the blood spots, or the 
spots, the brown spots, upon the floor, to which you have 
referred? A. Well, I am not familiar with the plan. It is 
all very plain in my mind. 

The .Court: Point out the salient features to her. 

The Witness: 10-A was the ward he came out of his 
room into the corridor in the ward, and went out the door 
of the ward into the main corridor. 

The Court: Where is the main corridor? 

By Mr. Bogley: 

Q. Is this the main corridor you refer to? A. Yes. 

213 Q. And this is the door of the corridor (indicat¬ 
ing) ? A. Yes, sir, and he came down out of that en¬ 
trance down the main corridor, and we followed the spots 
along to where we came to where there was a stairway. 

Q. And the place here I am pointing with my pencil that 
has in yellow “Rail, 3 feet high,” is that the stair rail? A. 
Yes, sir, that is the stair rail. 

Q. Now, will you take the stand again, please? Now, 
when you said he went down the corridor you mean you 
trailed the spots down the corridor, is that correct? A. 
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Yes, we followed the spots down the main corridor to the 
stairway. 

Q. Now, how far apart in the hallway were those spots, 
Captain, if you recall? A. They were irregular and rather 
far apart, but three or four feet, something like that; I 
couldn’t say exactly how many feet, but they were not very 
close together, and they were irregular. It was not a con¬ 
stant stream, it was just an occasional drop. 

Q. Now, when you got to the stairwell place as nearly as 
you can the location of the spots that you found there, if 
any? A. The entrance to the downstairs comes first, and 
then the railing starts at the staircase, and the spots were 
near the railing after you get past the stairway. 

214 Q. And was there more than one spot there? A. 

Yes, sir, there were as many spots there as there 
were—there were several spots there, more than there were 
anywhere along the corridor. 

Q. Did you examine the steps to see if there were any 
spots on them? A. Yes; when we came to the stair¬ 
way we went down a few steps to see if there were any 
spots on them, and there weren’t any spots at all down the 
top steps. 

Q. Now, with relation to the stairway which you said he 
would have to pass first, and then the railing, could you 
locate those several spots to which you have referred? A. 
As nearly in the center of the railing—approximately in the 
center. 

Q. That is your best recollection? A. Yes, sir. 

The Court: Wh^t is it that went to the center of the 
railing? I didn’t quite understand. 

Mr. Bogley: I am going to try to clear that up if I can 
get the plat. The plat which I am going to show the wit¬ 
ness is marked Plaintiff’s Exhibit No. 11. I might say to 
the Court that there may be a little bit of confusion because 
one of these plats was also identified by our witness, Cap¬ 
tain Cardona in his deposition, but I think we can clear 
' that up later. 
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215 The Court: All right. 

Mr. Bogley: I would like to hold this so the jury 
can see it, and I would like his Honor to see it. 

The Court: I will look at it later. 

Mr. Coe: What paper is that? Is that the one we had 
yesterday? 

Mr. Bogley: Yes. 

By Mr. Bogley: 

Q. Now, Captain Underwood, as I understand it, we are 
in agreement that this picture of the stair well is the picture 
of the particular stair well in question on the second floor? 
A. Yes, sir, it was on the second floor. 

Q. And would this be the corridor leading down to that 
stair well that you have described, the main corridor ? The 
corridor doesn’t show on here, but as you came down that 
main corridor would this be the side of the stair well that 
Taylor would have reached (indicating) ? A. May I ask, 
are these the stairs going down? 

Q. That is correct. A. If these are the stairs going down 
that is correct, because these came first as you go long the 
corridor. 

Q. Now, as he approached from the right looking at this 
chart, as I understand your testimony, he would 

216 first pass the steps? A. Yes, sir. 

Q. And, of course, there was no railing across the 
top of those steps? A. No. 

Q. Now, is the railing to which you have referred this 
strip in here? A. Yes. 

Q. Which means it begins at the steps on the stair well, 
and beyond the steps on the other side, of course, these 
would be the steps on the floor below. 

Mr. Coe: I think you ought to let the witness testify. 

The Witness: As I speak of the railing, I don’t think of 
the middle of the rail, I mean the railing of the staircase, 
or stair well that I am speaking of. 
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By Mr. Bogley: 

Q. That is correct. A. And, as nearly as I can remember, 
the stains were nearly in the middle of the railing of the 
well after you pass the down steps. 

Q. You mean they were on the floor? A. Yes, they were 
on the floor. 

Q. Now, will you be good enough to take this pencil and 
make a mark about where you recall the spots were on 

217 the floor ? A. That is approximately how it was, past 
the staircase. 

Mr. Bogley: That’s all right. Would your Honor like to 
look at that? This is where the witness places the cross 
mark. 

Q. Captain, did you examine the spots to determine 
whether they were blood spots, or some other substance? 
A. No, they w*ere all similar, they were all brown. I knew 
the patient had drainage, and I did not examine the spots 
carefully. 

Q. When you got to the stairwell, after having followed 
the spots, w*hat did you do? A. Looked over. When I 
looked for the spots on the staircase, as I was near the stair 
railing I looked over and I saw the patient on the floor of 
the basement. 

Q. How many floors below the point where you 

218 were standing -would that be, Captain? A. I was on 
the second floor; there is the first floor and the base¬ 
ment. That -would be tw*o floors. 

Q. And two full flights of steps? A. Two floors. 

Q. And did you, or did you not, then go to the point 
-where vou saw* the bodv? A. No. 

•> w 

Q. What did you do? A. I thought we had better get 
someone to help us, and I knew r that I could do very little 
alone, even w*ith another nurse, she and I could do very lit¬ 
tle, so v’e w*ent to the main part of the building, the main 
entrance, w*here I knew there w*ere several men, and several 


i 

I 

I 

| 

i 
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men came with us downstairs. We went to the bottom, 
downstairs, where the body was. 

Q. Do you recall who those men were? A. No, I am 
sorry; I don’t know who the men were, 

Q. Was Sergeant McCubbin one of them, do you recall? 
A. I am sorrv; I have no memory of who thev were. 

Q. Do you remember whether Major Cardona was there? 
A. Yes, Major Cardona was there. 

Q. Why did you remember him that night? A. Because 
he was on the 0. D. that night; he was the one on that night, 
and I remember distinctly he was the one I spoke to 

219 when we found the body. He was, among the men 
he was the one I spoke to when I said we had found 

the body. 

Q. Did you go with the men to the foot of the stairwell? 
A. Yes, with the men I did. 

Q. Did you examine the man yourself, Captain? A. I 
did not touch him, but I did look at him from a distance, a 
couple of feet, but I did not touch him, or examine him in 
any manner. The doctor did that. 

Mr. Bogley: That is all. Now, just a minute, Mr. Coe 
may have some questions to ask you. 

Cross Examination 

By Mr. Coe: 

Q. Is your recollection fresh there as to the location of 
those steps? A. Yes, I am afraid I have a good memory 
of that incident. 

Q. Did you testify, do you remember testifying with re¬ 
spect to those spots at another time? A. I am sure that I 
did. I testified that the spots were near the rail on the 
other testimony, because I testified that the spots did not 
go down the staircase, and that they did go past the stair¬ 
case to the railing. I remember testifying about that. 

Q. Do you remember testifying that you could not 

220 tell whether they were beyond the steps and over by 
the post ? A. I am not sure that I did because there 
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were no spots on the stairs, and the spots were beyond the 
stairs. 

Q. Do you remember testifying to this effect in answer 
to a question: 

i 

“Q. Do you remember how far long the spots continued 
in the corridor? A. There were spots after we turned and 
then the staircase; I know there were no spots here (indi¬ 
cating), but whether the steps went further, I am not sure 
-whether they were before the staircase or just before the 
post, but there were some spots there.” 

Do you remember testifying to that effect? 

A. No, I am afraid I don’t—wait, did I say that there 
were spots—there is a post where the steps start at the 
end of the railing, there is a post, the head of the railing. 

Q. Is that the post, or railing, along the corridor? A. 
Oh, I see. 

Q. I don’t mean to confuse you. A. I am afraid I am 
getting confused. 

Q. TThen you talk about the post do you mean the post 
where the stairs go down and where the banister begins? 

A. Yes, sir, there is no post in the corridor. 

221 Q. And there is a post where the railing going 
down joins the railing at the side of the corridor. Is 
that -what what you mean? A. Yes; there is no other post 
around there. 

Q. That is the post you were referring to? A. It must 
have been because there is no other post. 

Q. Do you remember testifying to this effect: 

“When we came to the stairs I looked to see if we could 
find any spots on the first steps.” 

A. That is true. 

Q. “We didn’t find any.” 

A. We didn’t find any spots on the steps. 

Q. “And then we found spots, I am not sure whether at 
the staircase or a little past it, and then I looked over the 

i 

i 


i 

i 
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banister and saw the patient.” Do you remember that? A. 
There were spots after the post, but no spots on the stair¬ 
case. 

Q. Thank you. Just one other question: Are you fa- 
maliar with the room that Mr. Taylor was in? A. Not too 
familiar. 

Q. Are you familiar with that ward, ward 10-A? A. I 
know there are private rooms in the corridor going in or 
going out. 

Q. Do you see this that I am pointing at? A. Yes. 

222 Q. Is there a window in that room? A. I am not 
positive, but my impression is that there is a window 

that faces on the street, but I am not familiar with it enough 
to sav. 

Q. Do you know whether there is a street below the win¬ 
dow? In other words, do you know what this is out here? 
Is it a yard, or street, if you know? A. You are speaking 
of the main corridor, or the corridor where the ward is? 

Q. No, I am speaking of this private room, and the win¬ 
dow, and what is down belovr, whether it is street or yard, 
or what is down below. A. I will have to think of the ward. 
On one side is the street and on the other side is the em¬ 
ployees’ entrance. As I sit here and get a picture in my 
mind of the street—it is a lawn, and then there is a walk, 
and it is the main driveway, but my picture isn’t very good, 
but as I sit here that is my impression, that the ward faces 
the main drive. 

Q. Main drive? A. Yes, sir. 

Q. And is that the automobile drive of the hospital? A. 
That is the automobile drive throughout the grounds. It 
winds in and out over the grounds. 

Q. Do you know whether the surface there is 

223 equally as low as the spot where his body was found 
inside the building, in other words, whether a drop 

from the window there would be even, an equal distance 
where he dropped on the floor? A. As I see the picture, he 
dropped to the basement, which would be lower. 
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Q. Is the main entrance there near the steps? A. The 
center of the building; when he left his ward and went down 
the main corridor he was about the center of the building. 
The main entrance is on the first floor and he was on the 
second. 

Q. And the main entrance is which direction from the 

circular stairs? Is it bevond the stairs in the direction he I 

* 

wras going? A. I believe he would have been over the main 
entrance. He would not be right at the entrance at all, he 
was above the entrance. 

Q. But this w’ard and the railing you are describing was i 
on the second floor, wasn’t it ? A. Yes, sir. 

Q. And the main floor is the floor below’? A. The main 
floor is the floor below and then the basement. 

Q. Do you know wrhether from the main entrance of the 
hospital you go up steps? A. Yes, you come up the walk, 
you go up eight or ten steps to go into the main en- | 
224 trance. 

Mr. Coe: That is all. j 

#**#*•*• •• 

292 Mr. Boglev: I think at this point, inasmuch as we 
will soon come to the introduction of some of these 

hospital records, that I should read into the record the stip- ! 

ulation w’hich Mr. Coe and I have entered into concerning 

the authenticity of those records. 

* 

The Court: Very well. 

Mr. Bogley. It reads, “That the Walter Reed General 
Hospital records relating to Lemuel K. Taylor, the Insured 
involved in this proceeding, which will be produced in court 
by the Veterans’ Administration, are the original Hospital | 
records relating to Lemuel K. Taylor, that they were pre- | 
pared and recorded in the usual course of procedure of the j 
hospital, and that it was the usual course of proce- j 

293 dure of said hospital to make such records on the j 
day of the events thereby recorded or within one, two ! 

or three days thereafter.” 


i 
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Now, I would like to read the deposition of Colonel Car¬ 
dona, the second deposition, which he gave on oral inter¬ 
rogatories. 

• ••••••••* 

(Thereupon the deposition of Lieutenant Colonel Angel 
A- Cardona, a witness whose deposition was taken on 
294 Wednesday, September 5, 1945, at the Columbia 
Country Club, Chevy Chase, Maryland, by Max R. 
Beck, a Notary Public in and for the State of Maryland, by 
whom the witness was sworn, was read to the jury by coun¬ 
sel, as follows: 

“Examination bv Counsel for the Defendant: 

“By Mr. Bogley: 

“Q. Colonel Cardona, will you please state your full 
name, sir? A. Lieutenant Colonel Angel A. Cardona, 
Medical Corps. 

“Q. Of the United States Army? A. Yes, sir.” 

• ••••••••• 

“Q. Where were you stationed in April of 1940? A. I 

w'as stationed at Walter Reed Hospital, Washington.” 

«••••••••* 

298 “Q. Now, Colonel, directing your attention to the 

period between and including September, 1939, and 
April, 1940, what was your duty at Walter Reed Hospital? 
“A. As I recall, I was Assistant Ward Surgeon of the Sep¬ 
tic Surgery Ward at that hospital. 

“Q. What does septic surgery mean, Doctor? A. Septic 
surgery is that type of surgery in which there is contamina¬ 
tion of the wound by bacteria or in which there is probable 
contamination of the wound bv bacteria. 

“Q. Does that mean, as the layman would express it, an 
infection? A. That would mean that septic surgery is that 
type of surgery in which there is an infection in the wound 
or there is probability that the wound may become infected. 
“Q. During the period from September, 1939, to 
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299 April, 1940, did you become acquainted with a patient 
at Walter Reed Hospital by the name of Lemuel K. 

Taylor? A. After refreshing my memory this morning 
from the records, I remember having treated a patient by 
the name of Lemuel K. Taylor. 

“Q. I understood you to say you have examined the cer¬ 
tified copies of the Walter Reed Hospital records relating 
to Lemuel K. Taylor, and having your recollection refreshed 
from the records, you are prepared to state that you did 
examine and treat Lemuel K. Taylor at the hospital during 
the period I have just mentioned? A. I was one of the 
Medical Officers that treated Mr. Taylor at the hospital 
during that period. 

1 ‘Mr. Bogley: I will ask the reporter to mark this entire 
file of papers, which bears the certificate and seal of the 
United States Veterans Administration, for the purpose of 
identification as Defendant’s Exhibit No. 1.” 

Mr. Bogley: I might explain, your Honor, that we 
handed the reporter the entire file, and Mr. Coe objected to 
the entire file going in, and I had not offered at that time, 
and do not now attempt to offer, the entire file. 

The Court: Very well. 

“By Mr. Bogley: 

“Q. Colonel, I will ask you to look at the document which 
the reporter has just marked as Defendant’s Ex- 

300 hibit No. 1 for identification, and I ask you if they 
are the records of Walter Reed Hospital to which 

you have just referred and which you have examined this 
morning (handing a document to the witness)? A. (after 
examining the document last above referred to) That part 
of the records which pertains to Walter Reed Hospital 
appears to be photostatic copies of the original record in 
this case. 

“Q. And a great many of these records bear your name 

or vour initials? A. That is correct. 

* 

“Q. Having refreshed your recollection from those rec¬ 
ords, and it will be permissible for you to look at the rec- 
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ords while you are testifying, I will want to ask you some 
questions about the particular treatments and examina¬ 
tions by you of the patient, Lemuel K. Taylor. 

“When did you first come in contact with the patient, 
Lemuel K. Taylor? A. By referring to the records, I find 
that Mr. Taylor was admitted to Walter Reed Hospital on 
the 7th of September, 1919, and that I took a clinical history 
in his case on September 8,1939 .’ 9 

Mr. Coe: I asked a couple of questions: 

“By Mr. Coe: 

“Q. Let me ask a question while you are there, if 

301 I may. 

“When you are giving this testimony, are you 
merely reporting what the records say or are you reporting 
from your own recollection as to what happened, having 
had your recollection refreshed by looking at the records? 
In other words, do you remember? After having looked at. 
the record, is your memory so refreshed that you can re¬ 
member what happened? A. My answers to the questions 
are the recollection of the case as refreshed by the records. 
That is, I don’t remember the exact dates. 

“Q. Do you remember the occasion? A. I remember him, 
treating the man, yes, sir, in the hospital. 

“By Mr. Bogley: 

“Q. Now, the occasion of which you spoke when you took 
a clinical history, bv that do vou mean that you obtained a 
personal history from the patient?” 

Mr. Coe: I made an objection. I will withdraw the ob¬ 
jection. 

“By Mr. Boglev: 

“Q. I will ask you, Colonel, just what the clinical history 
consisted of of which you have just spoken? A. The clin¬ 
ical historv at that time consisted of a history of the 

* v 

302 symptoms of the case and a physical examination, to¬ 
gether with progress notes of the case, and records 
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of the examinations, such as urinalysis, blood examinations, 
and so forth. 

“Q. And that was taken by you, I understand, on Septem¬ 
ber 8, 1939? A. The history of the case and the physical 
examination were taken and done by me on September 8th, 
as I read here in the record now. 

“Q. Refreshing your recollection from the record, will 
you please state what your clinical examination showed.' 
A. The only symptom, or I better say, the outstanding 
symptom noted at the time of this examination as shown 
by the records was severe itching around the rectum. I 
want to change that. Instead of rectum it is anus; that is 
the correct term. 

“Q. Did you make a diagnosis of the patient’s ailment 
at that time ? A. I made a provisional diagnosis at the time 
of examination of pruritus ani, which in terms of the lay¬ 
man means itching around the anus. 

“Q. Did you secure a history from the patient as to how 
long that condition had existed with him? A. I did. 
303 “Q. What did you ascertain? A. Once again I 

have to refer to the record. 

“Q. The particular record which you are examining, Doc¬ 
tor, is a record which bears your signature, does it not ? A. 
In parts it bears my signature; in other parts it bears my 
initials. 

“Q. I will ask you if you will be good enough to look 
especially at the record bearing the words at the top. Clini¬ 
cal Record, Progress, bearing date of September 8, 1939, 
and ask you if the signature appearing thereon, A. A. Car¬ 
dona, is your signature? A. That is my signature. 

“Q. Did you prepare that statement that appears above 
your signature? A. I prepared that statement; yes, sir. 

“Q. Does that statement report the result of your inter¬ 
view with and examination of the patient Lemuel K. Taylor ? 
A. That statement indicates the findings that I encountered 
in this case at that time. 

; ‘ Q. Let me ask you, Doctor: 
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“Was that typewritten statement written on the type¬ 
writer by you or dictated and transcribed by a stenographer 
and then signed by you? 

“Do you recall? A. That I do not recall. 

304 “Q. I will ask you if that statement was signed by 
vou at or about the time of the interview with the 

patient, that is, on September 8, 1939? 

“Mr. Coe: If he remembers it. 

“The Witness: I do not recall when I signed it, but it 
was my duty to record the histories and progress notes of 
ihe patients as soon as it was practicable. 

“By Mr. Bogley: 

“Q. And by that would you mean a matter of hours or 
days or months after the examinations were made? A. It 
was my duty to attempt to complete the physical examina¬ 
tion within twenty-four hours after admission, whenever 
possible, and to write progress notes of the case at inter¬ 
vals during the hospitalization. 

“Q. What I mean is: When you made your notes and 
signed them, was that immediately or shortly after the par¬ 
ticular acts or was it a long time afterwards? A. That 
would vary. I cannot answer the question as to when I did 
the progress notes because I really could not say just what 
time elapsed in some of these and whether I was able to sit 
down and write the progress notes at the same time that I 
saw the patient. 

“Q. On some occasions did you write the notes as 

305 you were making the examination? A. Yes. 

“Q. And in others they were made at a later time, 
do I understand? A. Probablv made at a later date; ves, 
sir. 

“Q. Now, Doctor, calling your attention again to the 
report of September 8, 1939, and the other reports in the 
file which bear your signature or your initials, I will ask 
you if it was the custom and practice of Walter Reed Hos¬ 
pital to have you and other attending physicians make and 
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preserve such reports ? A. That was the practice at Walter 
Reed Hospital. 

“Q. Was this record of September 8, 1939, and the other 
records bearing your signature or initials made and pre¬ 
pared in accordance with that custom? A. Yes.” 

Mr. Bogley: I am going to offer this document in evi¬ 
dence, and there is no objection to that document, and I 
would like to read it at this time. 

The Court: Does that bear an exhibit number? 

Mr. Bogley: Yes, that is Exhibit identified as Defen¬ 
dant’s Exhibit No. 2. 

The Court: Let it be admitted if there is no objection. 

(Thereupon the document entitled “Clinical Record Prog¬ 
ress dated September 8, 1939” was marked Defendant’s 
Exhibit No. 2 and made a part of this record.) 

306 Mr. Bogley: The paper is headed “Clinical Rec¬ 
ord Progress September 8, 1939, Ward 10-A. 

“Patient, a veteran, admitted for observation and treat¬ 
ment of ‘pruritus ani’. States that he has had this condi¬ 
tion for about 16 months and that he has been under treat¬ 
ment by a number of physicians without relief. There is no 
evidence of septic surgery condition at this time, patient 
apparently was admitted to the wrong service. Request 
for transfer to the Medical Service will be made this date. 
A. A. Cardona, M.D. 

“By Mr. Bogley: 

“Q. Colonel, I will ask you also, please, to look at the 
records which are marked From 55-E, entitled Objective 
Symptoms, Form 55-B, entitled Family and Personal His¬ 
tory, Form 55-C, entitled History of Present Disease, con¬ 
sisting of two pages, and Form 55-D, entitled subjective 
symptoms, and Form 55-F, entitled Objective Symptoms, 
and I ask you if each of these bears your signature or ini¬ 
tials? A. They do. 

“Q. And were the matters in those reports prepared or 
dictated by you? A. They were. 
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“Q. Are those records a part of the clinical his- 

307 tory to which you formerly referred? A. They are. 

* ‘ By Mr. Coe: 

“Q. When you say they were dictated by you, do you 
mean all these records were dictated by you? A. I do not 
recall whether these were dictated or were written by me 
on the typewriter. 

“Q. You say all of these that you talked about? A. Yes; 
that is right. 

“At that time or around that time at Walter Reed we 
had the talking machines, that you would dictate the his¬ 
tory in the machine and it recorded, and it went to the pool, 
to the stenographic pool, to be typed up, and the record 
came back and you would read it, and if it agreed with what 
you dictated, you would sign it. 

“Q. You are testifying from what your custom was and 
not a particular memory of this case? A. That is right; 
from the custom. 

“By Mr. Boglev: 

“Q. Colonel, I will ask you the same question about these 
records that I asked you about the first record, that is, was 
it the custom and practice at Walter Reed Hospital to have 
such records as these made and preserved? A. That was 
the custom. 

308 “Q. And these particular records were made pur¬ 
suant to that custom? A. That is correct. 

“Mr. Bogley: I will offer in evidence the documents to 
which I have just referred and ask the reporter to mark 
them as Defendant’s Exhibits Nos. 3-A, 3-B, 3-C, 3-D, and 
3-E.” 

The Court: Now, are there objections to those? 

Mr. Coe: We went over the exhibits a while ago, and I 
think we had either an agreement, or it was agreed—I 
haven’t checked them. 

Mr. Bogley: The exhibits to which objection was made 
and sustained are 3-B and 3-C. 
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The Court: Very well, they will be excluded and the 
others admitted. Now, so that I may keep it straight here, 
that means A, D and E are admitted? 

Mr. Bogley: That is right, and at this time I would like 
to read from those three which are admitted. 

The Court: Very well. 

(Thereupon a document entitled Clinical Record Objec¬ 
tive Symptoms marked Defendant’s Exhibit No. 3-A; the 
document entitled Clinical Record Subjective Symptoms 
marked Defendant’s Exhibit No. 3-D; 

The document entitled Clinical Record, Objective Symp¬ 
toms marked Defendant’s Exhibit No. 3-E, were by the 
Court received in evidence and made a part of this record.) 

309 Mr. Bogley: The first, 3-A, so marked, reads: 

“Clinical Record, Objective Symptoms. Condition on 
Admission: Ambulatory, afebrile, not acutely ill. General 
condition; well developed, well nourished white male. 

“Special senses: No gross impairment. 

“Skin and mucous membranes; skin around anus shows 
evidence of several operative procedures; the anus appears 
depressed and there is a depression about two inches. 

“Glandular system, negative; vascular system, negative; 
blood pressure, 130/80; heart, normal; lungs, clear; genito¬ 
urinary system; external genitalia negative.” 

The next exhibit, Defendant’s Exhibit 3-D, “Clinical Rec¬ 
ord Subjective Symptoms. Condition on admission: Am¬ 
bulatory, afebrile, not acutely ill, complaining of severe 
itching around the anus of several months duration,” 

And the last, marked Defendant’s Exhibit No. 3-E, en¬ 
titled “Clinical Record, Objective Symptoms continued. 
Well healed scar over right upper lumbar region. Nervous 
system; patient appears nervous, reflexes normal. Diag¬ 
nosis of ward surgeon: Pruritus ani, severe, cause unde¬ 
termined.” 

Mr. Coe, do you want to go over these questions? 



310 
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“By Mr. Coe: 

“Q. I want to ask a question about these exhibits. 

“I haven’t had an opportunity to detail the various rec¬ 
ords you have just identified, so I would like to ask you if 
the records that you have just identified are records of your 
examination and observations of what he told you, or any 
part of them? A. Well, that part of the record listed in 
Form 55-C, History of the Present Disease, is a history of 
the patient’s disease as given to me by him. 

“Q. But, as I understand it, you don’t remember the 
specific occasion of him telling you it, but you say that is the 
history because it is contained in the record? A. That is 
because it is in the record. 

“Q. You don’t have an independent recollection of the 
occasion on which he told you, or your memory is not re¬ 
freshed so you could repeat what is on the record from 
your memory? A. No; I could not repeat it. 

“Q. Even in substance? A. I could remember a few 
things about it. 

“Q. You do remember the particular occasion 
311 when Taylor was interviewed by you? A. I did not 
recall the occasion itself, but apparently from the 
fact that I made a record of it, as was the practice at Wal¬ 
ter Reed Hospital, I must have interviewed him and re¬ 
corded the history of the disease and the physical findings 
at the time of his hospitalization. 

“By Mr. Bogley: 

“Q. Colonel, you do recall, without looking at the record 
at all, that you did treat Lemuel K. Taylor at Walter Reed 
Hospital; is that correct? A. Yes, I do recall. 

“Q. The details of it you could not recall without looking 
at the records? A. No; I will have to refresh mv memorv. 

“Q. Well, refreshing your recollection from the records, 
will you tell me whether you had occasion to interview or 
examine or treat the patient on February 27, 1940?” 
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Mr. Bogley: Now, just a minute; that gets into the rec¬ 
ord I offered and which has been excluded, and I think that j 
should no longer be read, and the record should show I i 
made the offer. 

The Court: Let’s identify the offer. 

Mr. Bogley: The offer is Defendant’s Exhibit 4-A and 
bears date February 27, 1940. 

The Court: The Court’s ruling on the objection ! 

312 of counsel is that the objection is sustained and the j 
exception is noted. 

“By Mr. Bogley: 

“Q. Will you tell me whether you consulted or treated j 
the patient on March 2,1940? A. According to the records j 
I apparently saw this patient on the 2nd of March, 1940. 

‘ 4 Q. What was his condition with respect to pain at that | 
time? A. I am refreshing my memory by looking at the 
record. I see that he was still complaining of pain in the 
colostomy area. 

“Q. I will ask you if on March 12, 1940, you either con¬ 
sulted the patient or provided treatment for him. A. Again 
the records show that on that date, the 12th of March, 1940, 

I started this patient on sulfanilamide. 

“Mr. Bogley: These three reports concerning which I ! 
have just interrogated the witness, dated February 27,1940, j 
March 2, 1940, and March 12, 1940, all appear on the same j 
sheet, and I will ask the reporter to mark those for identi- j 
fication as Defendant’s Exhibits Nos. 4-A, 4-B, and 4-C, and i 
offer such records in evidence.” 

Mr. Bogley: 4-A has been rejected, and 4-B and j 

313 4-C I would like to read. They are very short. 

The Court: They will be admitted. 

(Thereupon the document entitled Clinical Record March 
2, 1940, marked Defendant’s Exhibit 4-B, and Clinical Rec¬ 
ord date March 12, 1940, marked Defendant’s Exhibit 4-C; j 
were by the Court received in evidence and made a part of 
this record.) 

' • • 

I 

i 
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Mr. Bogley: Defendant’s Exhibit 4-B, dated March 2, 
1940, Ward 10-A, reads: 

“MD Consultant saw patient this date; report will fol¬ 
low. Patient still complaining of pain in the colostomy area 
although he spends most of his time reading in bed. Ap¬ 
parently if he has any pain it does not interfere with his 
sleep. AAC.” 

Defendant’s Exhibit 4-C reads: 

“March 12, 1940, Ward 10-A, started on sulfanilamide 
this date; colostomy to be irrigated daily to attempt to re¬ 
lieve the itching present here. General condition is excel¬ 
lent except that he keeps complaining of pain all the time 
although he sleeps without sedatives, p.r.p., signed AAC.” 

“By Mr. Bogley: 

i 

“Q. Doctor, I will ask you to refresh your recollection 
for the record again if on March 22, 1940, you consulted 
with or examined the patient or treated the patient. 
314 A. On that date, according to the records before me, 
I discontinued sulfanilamide. 

“Q. I will ask you about March 28, 1940. A. On March 
28, 1940, according to the records, I made an entry in his 
clinical record that there was no evidence of irritation 
around the colostomy. 

“Q. I will ask you about April 8,1940. A. Another prog¬ 
ress note was made on that date in this case, as evidenced 
by the record. 

‘ £ Q. What was the condition that you found on that date ? 
A. Reading from the record before me, I made the follow¬ 
ing entry regarding this patient’s condition: Patient still 
complaining of itching around the anus. General condition 
unchanged. 

“Q. Did you see the patient or prescribe any treatment 
for him on April 16, 1940! A. I do not recall whether I 
saw that patient on that day. The only entry as shown by 
the record is that he was to have an operation the next day. 

“Q. What kind of operation? A. A resection of the 
rectum. 
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“Q. Will you be good enough to tell us in a few words 
what resection of the rectum means? A. A resection 

315 of the rectum means the taking out or removing of 
the organ from the patient. 

“Q. Is something substituted for that organ in that op¬ 
eration? A. That is correct. When the patient has a re¬ 
section of the rectum, the way that his fecal contents are 
evacuated is through a colostomy, which this patient al¬ 
ready had. 

“Q. What is a colostomy? A. A colostomy is an artifi¬ 
cial anus, which is produced by opening a loop of the intes¬ 
tine into either the right or left side of the abdominal wall. 

“Q. Did you examine the patient or have occasion to note 
his condition following the operation, that is, on April 17, 
1940? A. The record before me shows that I made entry 
on the 17th of April, 1940, which stated his general post 
operative condition is good. 

“Q. I will ask you also whether anything else was done 
for the patient on April 20, 1940? A. As shown by the rec¬ 
ord, an indwelling catheter was placed in the patient’s blad¬ 
der on that date, the 20th of April, 1940. 

“Q. And the placing of an indwelling catheter is for the 
purpose of providing, you might call it, artificial uri- 

316 nation? A. That is almost correct. We place in¬ 
dwelling catheters in patients who are not able to 

void, to urinate, in order to prevent doing repeated cathe¬ 
terization. That is, by placing a catheter in the bladder, he 
can empty his bladder of his own free will at any time he 
so desires. 

“Q. Doctor, do you recall whether this catheter or a 
catheter was in the patient at the time of his death? A. I 
cannot recall unless I look in the record to see if a note was 
made on that. 

“Mr. Boglev: I will offer in evidence these records which 
the witness has just last referred to, all appearing on two 
sheets, and I will ask that the reporter mark these as De¬ 
fendant’s Exhibits Nos. 5-A to 5-F.” 
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Mr. Bogley: There are no objections to those. 

The Court: Admitted. 

(Document entitled Medical Record, entry of March 22, 
1940, marked Defendant’s Exhibit 5-A; entry of March 28, 
1940, marked Defendant’s Exhibit 5-B; entry of March 8, 
1940, marked Defendant’s Exhibit 5-C; entry of April 15, 
1940, marked Defendant’s Exhibit 5-D; entry dated April 
17, 1940, marked Defendant’s Exhibit 5-E; entry dated 
April 20, 1940, marked Defendant’s Exhibit 5-E, were by 
the Court received in evidence and made a part of this 
record.) 

317 Mr. Bogley: They are very short and I would like 
to read them quickly. 

Defendant’s Exhibit 5-A, “March 22, 1940, Ward 10-A, 
sulfanilamide has been discontinued; apparently he had no 
benefit from it. Still complaining of pain around the colos¬ 
tomy, although he does not seem to be suffering much. 
A AC.” 

Defendant’s Exhibit 5-B dated March 28, 1940, “Colos¬ 
tomy draining well; no evidence of irritation around colos¬ 
tomy; perineum looks good too. AAC.” 

Defendant’s Exhibit No. 5-C dated April 8, 1940, “Pa¬ 
tient still complaining of itching around the anus. An at¬ 
tempt will be made to re-establish continuity on the colos¬ 
tomy by inserting a clamp in both holes of the colostomy and 
closing clamp gradually every day. General condition un¬ 
changed. AAC.” 

Defendant’s Exhibit 5-D, dated April 16, 1940, “to have 
resection of rectum in AM. AAC.” 

Defendant’s Exhibit 5-E, dated April 17, 1940, “by com¬ 
bined abdominal perinoeal route excision of rectum was 
done. General post operative condition is good. AAC.” 

Defendant’s Exhibit 5-F, dated April 20, 1940, “patient 
unable to void and has to be catheterized daily. Indwelling 
catheter placed in today. AAC.” 
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318 1 ‘ By Mr. Bogley: 

“Q. Colonel, did there come a time when the patient 
Lemuel K. Taylor came to his death at the hospital? A. 
As I recall, he did die while at Walter Reed Hospital. 

“Q. Again refreshing your recollection from the records, 
will you tell us what the date of his death was ? A. Accord¬ 
ing to the record, it appears that this patient died on April 
21, 1940, at 1:21 a.m. I am reading this information from 
the records. 

“Q. Now, Doctor, will you be good enough to state from 
your own observation and investigations, again as re¬ 
freshed to your collection from the record, very briefly 
what the circumstances were leading up to Taylor’s death? 
A. As I read here in the record, I apparently was making 
my early morning round in Ward 10-A when I was told by 
the nurse that this patient had some difficulty in sleeping. 

“We visited the patient’s room only to find he was not 
there. We instituted a search for the patient, and we later 
—some time later his body was found at the bottom of the 
stair well next to the stenographic pool room at Walter 
Reed Hospital by the night supervisor and the nurse in 
Ward 10-A. 

319 “Q. Did you accompany them to the point where 
Taylor’s body was found? A. I was summoned there 

by them. As I see in the record here, I was not present when 
the body wns originally found by them but was called to 
the scene by the night supervisor and the nurse. 

“Q. Did I understand you to say that his body was at the 
foot of a stair well? A. That is correct. 

“Q. Did you examine him at that time to see whether or 
not he was alive or dead? A. According to the records, I 
pronounced him dead at 1:21 a.m. on the 21st of April, 1940. 

“Q. The record that you have just been reading is the 
record dated April, 1940, Ward 10-A, 1:21 a.m., and is 
signed by you, is it, sir? A. That is correct.” 

Mr. Boglev: Then I offered that in the deposition in 
evidence. In view of the fact that the witness testified 

i 

i 
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completely what it contained, I am not offering it in evi¬ 
dence and will not read it. 

The Court: Verv well. 

“By Mr. Boglev: 

“Q. Doctor, did you prepare a final summary of 

320 the patient’s case? A. By referring to the records, 
I note that there is a final summary dated April 21, 

1940, on this case, which was signed by me.” 

Mr. Bogley: If your Honor please, that is another docu¬ 
ment which has been objected to and has been excluded, 
and is identified as Defendant’s Exhibit No. 7. 

The Court: All right; that is the ruling of the Court, 
and exception noted. 

“By Mr. Bogley: 

“Q. Now, Colonel, I asked you specifically about the first 
two records which I offered in evidence, and I would like to 
now ask you about each and all the other records that I have 
had you specifically refer to, and ask you if each and all of 
the records bearing either your signature or your initials to 
which you have referred were prepared in the course of the 
usual custom and practice at Walter Reed Hospital? A. 
To the best of my recollection, these records were prepared 
as was the common practice at W'alter Reed Hospital at 
that time. 

“Q. And that as to each and all of these records, it was 
the custom to prepare such records as these? A. It was. 
“Q. I will ask you if those records were made either at 
the time of the specific act recorded or within a rea- 

321 sonable time thereafter? A. It was the practice to 
complete records, the clinical records in the cases as 

soon as practicable after admission, that is, the parts of the 
record that could be completed then, and it was the prac¬ 
tice at that time to write what are known as progress notes 
in the case every week or ten days or so, and any other in¬ 
cidents, such as operations, and so forth, were recorded on 
the date that the operation was performed. 
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“Q. Would you be good enough to look at the chart that 
I am putting before you, which is marked Army Medical 
Center West Wing addition to main building, and see if you 
can identify thereon Ward 10-A to which you have referred 
at the place where this patient was stationed at or about 
the time of his death and shortly before?” 

I think we can agree that the chart which was prepared 
was the chart which is on the blackboard and which is Plain¬ 
tiff’s Exhibit No. 10, as I recall. 

The Court: That is correct. It is so stipulated. 

Mr. Bogley: And now the answer: 

“A. Is this the second floor of Walter Reed Hospital? 

“Q. The plan so indicates that it is the second floor plan. 

“Can you by referring to certain designated areas 

322 tell us where Ward 10-A is on that plat, Colonel? 
A. Ward 10-A would commence from the waiting 

room and down towards the bottom of the floor plan and 
including the large ward extending towards the left side of 
the plan. 

“Q. Tell us, as nearly as you can, in what particular room 
in Ward 10-A this patient was just prior to his death. A. 
I do not recall that particular room where he was hospital¬ 
ized at the time of his death, except that he was on the right 
side of the ward as you look towards Ward 10-B. 

“Q. In other words, that would be opposite Rooms 
marked ‘Toilets’? A. It would be in that general vicinity; 
yes, sir. 

“Q. On the other side of that corridor? A. That is right. 

“Q. Can you tell us whether you see on the plat the par¬ 
ticular stair well at the foot of which you saw the patient’s 
body? A. Yes, I see the stair well here on approximately 
the middle of the floor plan. On the right of Ward 10-A and 
10-B there is a stairwell at the bottom of which the body 
was found. 

“Q. Is that the stair well which on the plan is 

323 shown immediately to the right of the solarium and 
immediately below the large area marked “confer- 
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ence room? A. By referring to the plan, I would say that 
was the stair well at the bottom of which we found Mr. Tav- 
lor. 

“Mr. Bogley: That is all. Mr. Coe may cross-examine. 

Xo, just a minute. I will offer in evidence as Defendant’s 
Exhibit Xo. S the photostatic copy of the floor plan to which 
the witness has just referred.” 

Mr. Bogley: I think the record ought to show that I am 
not offering that because that is the record of the map which 
has already been offered in evidence as Plaintiff’s Exhibit 
No. 10. 

The Court: Very well. 

Mr. Bogley: Now this is the cross-examination, which 
will be read bv Mr. Coe. 

90 

11 Cross-Examination 
“By Mr. Coe: 

I 

“Q. Colonel Cardona, I want to go over the foundation 
of your testimony once more. 

“Do I understand your testimony that after having read 
the hospital records you didn’t recollect the details to which 
you have testified and that your testimony is based upon 
the recorded facts which you assume to be correct 
324 and feel assured are correct because they are re¬ 
corded with your signature? A. I can only after re¬ 
freshing my memory from the records, I can recollect cer¬ 
tain things about this case, but I cannot recall, even after 
reading the record, the minute details of the case, such as 
conversation with the nurse and with the patient at various 
times, and so forth. I just cannot recall that much. 

“Q. Has your recollection been sufficiently freshened for 
you to recall in your mind the treatment that you gave and 
tfie examinations you made and your conclusions based upon 
these examinations, or is your testimony based upon the 
fact that they are recorded here? A. I recall parts of his 
treatment, for example, the colostomy, the major operations 
that were performed in this case. 
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“Q. You remember this specific case? A. That is right, 
but the dressings, the number of dressings that were put 
on the patient and the number of catheterizations that were 
done and such things, I cannot recall. v 

“Q. I see. 

* ‘ Can you say which portion of the records that you have 
testified about you were able to recollect after having 
323 read? A. Well, I recollect very well the finding of 
the body, for example, and the fact that I wasn’t 
there when the body was found, but only those big salient 
facts like that are the only one that I can bring back to my 
mind. 

“Q. Is that in a general way or specifically? A. That 
would be one specific thing I remember very well, that is, the 
finding of the body. I can still see him lying there, but the 
other aspects of the case I cannot recall, even after reading 
it. “ ! 

“Q. But you are relying bn the recorded facts? A. On 
the records, which I believe to be accurate. 

“Q. Now, Colonel Cardona, the records that you have 
testified from were prepared to some extent by you, but 
were they prepared solely bv you? A. No. As shown by 
the records, there were many entries made by other medical 
officers who treated this patient. 

“Mr. Bogley: I think he misunderstood you. 

“I think you are referring, Mr. Coe, only to the records 
which T have called to his attention. 

“Mr. Coe. That is right. 

“By Mr. Coe: 

“Q. The records you have testified about. A. 
326 These records that bear mv initials or my signature 
were prepared by me because that was the practice 
at Walter Beed Hospital that whoever took the physical ex¬ 
amination and whoever entered the progress notes in the 
charts would sign them or initial them. 
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“Q. And so your signature means that you both made 
the examination and the recording of it, if it referred to 
an examination of a patient? A. Not necessarily. 

“Q. What I have in mind: Does anything bearing your 
signature reflect what a nurse or any other person at the 
hospital may have done and reported to you ? A. Oh, yes. 
I could have had in my progress notes, I could have made 
entries referring to what a nurse told me or what the pa¬ 
tient told me, except that when the thing was signed by me, 
that it was either written down by me in the chart or was 
written by one of the stenographers in the hospital and 
later checked by me and signed or initialed. 

“Q. But in part of the record you would base your re¬ 
corded facts upon things that nurses and orderly and others 
told you, w’here you didn’t have personal contact with the 
patient? A. That could be possible. I do not recall 
whether I have in this case or not, but that w’ould be pos¬ 
sible that statements made by nurses could be en- 
327 tered as part of the patient’s progress notes. 

“Q. You testified, Colonel, about an occurrence 
on February 27th, as I recall your testimony, and you stated 
that you could not recall”— 

The Court: Now wait; are we going into anything I have 
excluded ? 

Mr. Boglev: No, that is the part we discussed and your 
Honor decided it should remain in, as I understand it, on 
cross examination. 

The Court: All right; I am sorry I interrupted, but I 
wanted to be safe. 

Mr. Boglev: That is all right, sir. 

Mr. Coe: “Q. You testified. Colonel, about an occurrence 
on February 27th, as I recall your testimony”—well, that 
is cross examination of that very thing. 

The Court: Suppose you come to the Bench a minute? 

(Thereupon counsel approached the Court’s Bench and, 
out of the hearing of the jury, the following occurred:) 
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The Court: There was some part of the examination! 
that I considered ought not to be brought out because it] 
dealt with excluded matter; but, as I stated, that would bd 
available. 

Mr. Bogley: Of course, he read a card. 

Mr. Coe: That’s right. 

The Court: In considering whether I was correct 

328 in my ruling, I don’t know what part you are about 
to go into, but I know there was such a part. 

Mr. Coe: That was eliminated on direct. 

The Court: Wasn’t there a part of the cross that was td 
be eliminated? 

Mr. Bogley: I don’t recall it. 

Mr. Coe: This is the point that is his answer before thq 
Board of Officers at that time as to what the man explained] 

The Court: And it doesn’t make any reference to suii 
cide? 

Mr. Bogley: No. 

The Court: All right. 

(Thereupon counsel returned to the trial table and, iri 
the hearing of the jury, the following occurred:) 

Mr. Bogley: I will repeat that question. 

“Q. You testified, Colonel, about an occurrence on Febj 
ruary 27, as I recall your testimony, and you stated that 
you could not recall whether the facts on your clinical recj 
ord were told you by a nurse or whether from a conversaj 
tion with the deceased. 

“Did you not refresh your recollection in reading ovej 
the testimony that you gave before the Board of Inquiry at 
the hospital after Taylor’s death? A. I read that this 
morning. 

‘ ‘ Q. Did you not testify there that you were told b^ 

329 a nurse of this particular occurrence? A. May I rel- 
fer to the record again? 

“Q. Yes, sir. A. By refreshing my recollection from th^ 
record by my reading my testimony before that Board of 
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Officers, I see that I testified that I was told by the nurse 
that this patient had— 

“Q. (interposing) I don’t want you to read all your 
testimony. 

“But having been told by the nurse refers to the occur¬ 
rence you testified about on direct examination on this par¬ 
ticular date, the 27th of February, 1940, the occurrence 
about him taking codeine and aspirin? A. Yes. I cannot 
recall whether the statement written on that date and the 
testimony given before the Board were one and the same. 

“Q. You do remember testifying before a Board of Offi¬ 
cers of Walter Reed Hospital? A. I do, yes, sir, because 
I was a member of that Board. 

“Q. Did you testify as follows: 

“ ‘He was questioned by me that morning and he had 
no explanation to offer as to why he took this over dose of 
medicine, except that he wanted to get relief from his 
itching’? A. That is the testimony given by me to the 
Board. 

330 “Q. During the course of his treatment and hos¬ 

pitalization, did Taylor seem to be in such pain ? A. 
The patent complained of pain during his hospitalization, 
but, of course, pain is a subjective symptom, and the doc¬ 
tor cannot tell whether the patient is in pain or not, except 
in very selected cases. 

“Q. Well, following the resection of the rectum, did he 
appear to have any considerable amount of pain? A. I 
will have to refresh my memory before I can answer that 
question. 

“I have a note here. I made no mention in my progress 
notes of the 17th of April or the 20th of April as to whether 
this patient was in pain or not, and I do not recall at this 
time if he was or was not in pain. 

“Q. Again going back to your testimony before the 
Board of Doctors, did you testify as follows: 

“ ‘Following the resection of the rectum the patient was 
making what I considered an uneventful convalescence and 
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he did not have any undue amount of pain?’ A. That is 
correct. 

“Q. And that testimony was given how long after Tayi- 
lor’s death? A. That was given how long after his death? 
“Q. Yes, sir. How long after his death? A. That 

331 Board met—by looking at the record I can give yoy 
the exact date. It was very soon after his death. 

“The Board met on April 23, 1940. That would be apj- 
proximately two days after Mr. Taylor died. 

“Q. When you so testified, were the facts clear in your 
mind on this particular case at that particular time? A. 
The facts were much fresher in my mind then than they arb 
at present. • j 

“Q. Would you say that Taylor was in a serious condi¬ 
tion or not in a serious condition, physically or medicallV 
speaking? 

“Mr. Boglev: May I ask Mr. Coe to fix the time. 

i 

“By Mr. Coe: 

“Q. I mean, during the period of the hospitalization 
and/or about the time of his death or a short time beforb- 
A. From what I recollect from the case, after reading the 
record over, I would say that he was not in a serious condi¬ 
tion of any kind during his hospitalization. 

“Q. The resection of the rectum that you testified about 
and the use of the colostomy, is that a temporary 

332 expedient or is that the use of an artificial means 
emptying the bowels? That is what it is, isn’t it? 

Yes. 

“Q. Is that a permanent thing? A. A colostomy can 
either be permanent or temporary. In cases where it is 
necessary to prevent the fecal matter from going through 
the rectum, we make it a colostomy which later on is closed 
and the continuity of the bowel is reestablished. 

“Q. Well, the point I have in mind: Taylor could ha^e 
expected a normal resumption of the use of his rectum after 
the operation had healed up? A. After the colostomy, tljie 
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colostomy that is, the intestinal canal could have been re¬ 
established. 

‘‘However, he could not have expected a normal manner 
of moving his bowels after we resected the rectum because 
that would have made his colostomy permanent. 

“Q. Would he have a satisfactory use of his body or 
movement of his bowels? A. Colostomy is never as satis¬ 
factory as the natural evacuation through the rectum, but 
there are many patients alive and apparently content with 
these permanent colostomies. 

“Q. May I see those records? 

“Whose signature appears on this part of the re- 

333 ord (indicating) ? A. I recognize that signature as 
that of Captain Forsee. 

“Q. Above his signature you see: Colostomy performed 
this a.m. with opening in the L.L.Q. Does that indicate that 
someone other than you performed the colostomy? A. Oh, 
yes, I didn’t perform it. 

“Q. You didn’t perform it? A. No, I didn’t perform the 
operation. 

“Q. Well, on that point, would Taylor eventually have 
used his rectum for the purpose for which it was intended ? 
A. It was the intention of the surgeon to reestablish the in¬ 
testinal canal again after we found out that the patient had 
obtained no relief from his itching by diverting the fecal 
matter away from his rectum. So it was going to be another 
procedure to reestablish the intestinal canal, and that was, 
if you read the record, it says in there that we introduced 
a clamp. That was the attempt that we were going to make 
to reestablish his normal evacuation. 

“Q. Is such a procedure considered a serious or dan¬ 
gerous thing normally? A. In my opinion, any major 

334 operation, such as a colostomy, which involved the 
use of an anaesthetic and the handling of major or¬ 
gans of the body, is a serious operation. 

“Q. But I understand from the record that he was mak¬ 
ing a normal or uneventful recovery? A. That is correct, 
according to the record. 


99 


i 

i 

i 

i 

I 

“Q. Does that indicate that he would have had the nor¬ 
mal use of his rectum for elimination after this had been 
done? A. If we had reestablished the intestinal canal by 
closing his colostomy, as we were going to do, he would 
have or he should have expected to have a normal evacua¬ 
tion. 

“I would like to explain about this operation. In this 
case the colostomy was performed in order that we would 
divert the fecal matter from the rectum. We thought that 
perhaps the fecal matter was the cause of this man’s itch- j 
ing, and so the colostomy was performed in an attempt to 
give him relief if such was the cause of the itching. 

‘ ‘ However, when no relief was obtained, the records show j 
that we planned to reestablish the intestinal canal by clos¬ 
ing the colostomy over, which is a normal procedure when 
colostomy is of a temporary nature. 

“Q. I note, Doctor Cordona, on September 8th, 
335 as part of the record it is stated that there is no evi¬ 
dence of septic surgery condition at this time. Pa¬ 
tient apparently was admitted to the wrong service. 

“I believe you testified that you were in the septic surgi¬ 
cal service; is that correct? A. That is correct. 

“Q. What is meant by what I have just read from the 
record here? A. It meant that at the time that this pa- i 
tient was admitted to the hospital he did not have any con- | 
dition which would require him to be admitted to a spetic j 
surgery ward, that is, he did not have anything as an in- | 
fected wound or a ruptured appendix or an infected hand j 
and that it was my opinion that he should have been ad- j 
mitted to some other service for examination and work up j 
before surgery was done. 

“I believe that such a request was made later and he 
was transferred to the medical service for examination. 

“Q. But his sole purpose in being in the hospital was to j 
get relief from an itching condition of the rectum ? A. Ac- ! 
cording to the record, that is correct. 

“Q. And that is what you were trying to alleviate? A. 
That is correct. 
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May I add to that answer that at the time of his 

336 entrance to the hospital that was his main complaint. 

“Q. Now, on March 22nd, do your records indicate 
whether or not he seemed to be suffering? A. As I read 
here in the record, he was still complaining of pain around 
the colostomy, although he doesn’t seem to be suffering 
much. That was the entry made by me on that date. 

“I cannot recall, except from what I read here, as what 
w~as the condition on that day. 

“Q. Now, was this the first time that he was catheter- 
ized, the occasion on April 20th that you testified about? 

“Or do you know A. I do not recall. It is the usual pro¬ 
cedure after a surgical operation to catheterize a patient 
because they are not able to pass their water. 

“Q. Does ether or anaesthetic oftentimes cause the need 
for catheterization? A. Yes. Either may cause it. It may 
also be caused by any other type of anaesthesia. 

“Q. In your opinion, was that need for catheterization a 
temporary thing? A. Apparently it was in his case be¬ 
cause, or better still, I cannot recall exactly, except that he 
had to be catheterized at intervals, and that later in 

337 order to avoid the irritation which comes from re¬ 
peated catheterization, we placed that indwelling 

catheter in his bladder so he could empty his bladder at his 
own desire. 

“Q. Was it the practice at Walter Reed Hospital to take 
any special precautions to guard a patient if they believed 
he had suicidal tendencies? A. If he had suicidal tenden¬ 
cies and that was recommended by the neuropsychiatrist, 
who was normally called in consultation in such cases, there 
were such precautions taken to prevent the patient from 
doing any injury to himself. 

“Q. Were those precautions taken in the case of Taylor? 
A. In the case of Mr. Taylor, after reading the record, I 
see that I ordered a razor taken from him, and inasmuch 
as the neuropsychiatrist consultant did not recommend that 
he be locked up or that a guard be placed over him, this was 
not done. 
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“Q. And that is the procedure usually where the psy- j 
chiatrist recommends it or you have reason to believe that 
he might want to take his life? A. That is right, sir. 

“Q. You testified that his death occurred at 1:21 a.m., as j 
I recall it 

338 “Now, didn’t his death occur at about three min¬ 
utes after one? A. I pronounced him dead at 1:21. 

“Q. When was his body found? A. I don’t know exactly 
the time it was found. He was found before 1:21, but, of 
course, I could not pronounce him dead until I saw him. 

“Q. He may have been found by others, and you may 
not have gotten there until fifteen or twenty minutes later i 
and pronounced him dead? A. I do not recall how long 
we searched for him, but I do know I made a thorough 
search. I recall that fact of making a thorough search of 
the neighboring wards and the outside and so forth. 

“Q. But you came after the body had been found by the 
others? A. That is correct. 

‘ ‘ Mr. Coe: That is all. 

“Further examination by counsel for the defendant 
“By Mr. Bogley: 

I 

“Q. Colonel, I have one or two brief questions. 

“You referred in your testimony on cross-examination to 
the fact that you did not regard this patient to be in a se¬ 
rious condition. Now, by serious, do you mean with 

339 respect to life or death? A. That is correct. 

“Q. The fact is that he had, according to his own 
complaints, this severe itching condition of the rectum when 
he entered the hospital; is that right? A. That is right. 

“Q. And various treatments and operations were given 
and performed in order to relieve that itching condition ? A. 
The treatment and the operations were performed in an 
attempt to relieve that. 

“Q. Were any of those treatments or operations success¬ 
ful in relieving the itching condition ? A. According to the 
patient’s statement, as borne out by the chart, as I recall 

I 
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from the case, apparently none of these treatments were 
successful. 


“Q. Then when you referred, I believe in your testimony 
before the Board, to which Mr. Coe called your attention, 
to an uneventful recovery from the last operation, which 
was a resection, you were referring to a normal recovery 
from the operation and not an improvement in the itching 
condition? A. That is right. I was referring to the recov¬ 
ery from the operative procedure itself. 

“Q. And that last operation, according to your recollec¬ 


tion or according to the records, did not alleviate the 


340 patient’s severe itching? A. According to the pa¬ 


tient’s statement, it apparently did not alleviate his 


condition. 


“Q. Mr. Coe has also called your attention to another 
phase of your testimony before the Board in connection 
with the occasion on which you were told, or it was stated, 
that the patient took an over dose of codeine tablets and 
that you took some precautions against the taking of his 
life by the patient. 

“Did you not, in addition to ordering the removal of his 
razor from his room, order the removal of a pair of scissors, 
which was in the possession of the patient, and order that 
he not be allowed to use them only when a ward attendant 
or other patient was present? A. If I may look at the rec¬ 
ord. I will need to refresh my recollection on that. 

“That is correct, according to the record before me. 

“Q. So that you did order some precautions taken against 
the possible suicide by the patient? A. I did. 

“Q. But, as I understand it, as a result of the examina¬ 
tions by the psychiatrist or psychiatrists, no further pre¬ 
cautions were taken, such as putting him in a lock-up ward 
or the like? A. That is correct. 


‘ : Mr. Boglev: That is all. 


\ 



341 “Re-Cross-Examination 

“By Mr. Coe: 

“Q. But yet you say that putting him in a lock up ward 
or having an attendant are the usual precautions against a 
person having suicidal tendencies? A. Yes. When it is i 
recommended by the psychiatrist, that is what we do.” 

The Court: Does that conclude the deposition? 

Mr. Coe: There are just a few more questions. 

“Q. Now, Doctor, medically speaking, is severe itching j 
of the rectum or would it be deemed a major physical ail- j 
ment? A. Well, severe itching of any kind would be a 
rather distressing condition. 

“Q. Would it be classified as a major physical ailment? 
A. In my opinion, I would not classify it as a major phvsi- ! 
cal ailment. 

“Mr. Coe: That is all.” 

(Witness excused.) 

Mr. Coe: Let’s take a five-minute recess. 

(Thereupon a short recess was had.) 

Mr. Bogley: If your Honor please, I have only left a 
short stipulation and a few records which I would like to 
read in evidence to the jury, and then I will be ready 

342 to close my case. 

The Court: Very well. 

Mr. Bogley: The stipulation I would like to read is as j 
follows: 

“That Colonel J. J. Homisher, a witness in this case, is 
out of the country on military service, and that if he were 
available to give his testimony in this case he would testify 
that on March 4, 1940, he was on duty at the Walter Reed j 
General Hospital in Washington, D. C., as a psychiatrist j 
on the medical staff of that Hospital; that on that date he | 
consulted the patient, Lemuel K. Taylor, the decedent in ! 
this proceeding, and that in such consultation the patient 
stated that ‘he really wanted to die because he had been suf¬ 
fering so much.’ ” 
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Now, if the Court and jury will permit, because it is diffi¬ 
cult to follow these records and stand up, I would like per¬ 
mission to sit and Mr. Coe can sit with me. 

The Court: Very well. 

Mr. Coe: I would like to know if you are going: to read 
the rest of the stipulation. There was another paragraph 
in the stipulation. 

Mr. Bogley: Oh, I will be glad to read it: The second 
paragraph reads: 

“That if Dr. H. R. Carter were available to testify in 
this case, he would testify that on April 15, 1940, he 

343 was a psychiatrist on the Medical Staff of Walter 
Reed General Hospital, Washington, D. C., that on 

that day he consulted said patient, Lemuel K. Taylor, the 
decedent involved in this proceeding, and that said patient 
at that time showed ‘No depression and no suicidal ideas’ 
and appeared ‘cheerful, smiling and friendly.’ ” 

The first record I would like to read, and it has not been 
identified to date—what is your Honor’s record as to num¬ 
ber? Would it be agreeable to the Clerk and Reporter to 
put the exhibit number in pencil in on the back at this 
time? 

The first record, Defendant’s Exhibit No. 14, is dated Oc¬ 
tober 3, 1939, and reads: 

“I have examined this patient this date. He has a pruri¬ 
tus ani which is chronic and very severe. He has had all 
types of treatment. He shows evidence of some internal 
hemorrhoids and it is believed that hemorrhoidectomy like 
cauterization of the anal margins should be done.” 

The Court: Can you give it some sort of name so I may 
note it here? 

Mr. Bogley: It is reported by Dr. R. F. Metcalfe, Briga¬ 
dier General, Medical Department, Chief of Surgical Ser¬ 
vice. 

The next three will be 15, three on the same page, 

344 which we will mark 15,16 and 17: 

“Not much improvement”; and I am unable to 
make out the signature of the doctor. 
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On November 15,1939, “no change; to have Colonel Fanft 
re-examine patient.” 

And on November 25,1939, “Condition remains same, still j 
has intense itching”; and there again I can’t read the sig-! 
nature. 

The next one will be Exhibit 18, and is dated October 9, 

1939, “hemorrhoidectomy performed this a.m. Specimen! 
sent to laboratory for pathological examination.” 

The next will be No. 19 and is dated December 1, 1939, 
“patient up and about, has had two,” and a word I can’t| 
read, looks like causes, “of X-ray and no relief.” 

The next three exhibits will be 20, 21, and 22, all on the 
same sheet. 

The first one is dated January blank, 1940, “no improve¬ 
ment.” j 

The next is January 7, 1940, “Cond. unchanged.” 

Mr. Coe: Canal, isn’t itf 

Mr. Boglev: I guess it is canal, “Canal unchanged.” 

And then January 15, 1940, “Alcohol injection 20 CC.Cj 
of 40 percent in left lower quadrant extending from six tq 
10 o’clock of anal area.” 

And then the next four exhibits, 23, 24, 25, and 26, ar6 
entries of January 19, 1940, “Post operative con- 
345 dition characterized by considerable pain, and itching 
about anus.” 

January 21, 1940, “For another perineal injection.” 

January 22, 1940, “Second alcohol injection of perineal 
tissues this a.m. To ward in good condition.” ! 

January 23, 1940, “40 grams alcohol injection of peri,L 
neal tissue this a.m.” 

The Court: Excuse me, read the entry of January 2^, 

1940. 

Mr. Boglev: “Second alcohol injection of perineal tis¬ 
sues this a.m. To ward in good condition.” 

And then the next four exhibits will be 27, 28, 29 and 
30, all on the same sheet. January 28, 1940, another alcb- 
liol injection to be performed this a.m. 

I 
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January 29, 1940, alcohol injection of 20 C.C. of 40 per¬ 
cent this date into perineal tissues. Caudal anaesthesia. 

Mr. Coe: One says to be performed and the other per¬ 
formed. 

Mr. Bogley: That’s right. 

February 7, 1940, no improvement. 

February 15, 1940, there are areas of granulation from 
perineal sloughs following alcohol injections. No change in 
.general condition and he continues to request more exten¬ 
sive surgery. 

And the last one to which I wish to call attention, 

346 which will he marked Exhibit No. 31, is dated Febru¬ 
ary 21, 1940, “Colostomy performed this a.m.” 

Now, they are all of the records to which T wish to call 
the Court’s attention and the Jury’s attention. 

The Court: All right; they will he admitted. 

(Thereupon the documents identified by counsel and read 
to the Jury were marked, respectively, “Defendant’s Ex¬ 
hibits 14 to 31, both numbers inclusive, and made a part of 
this record.) 

Mr. Bogley: With that I close the Defendant’s case. 
The Court: Any rebuttal? 

Mr. Coe: No rebuttal. 

• *•••••••* 

347 The Court: I believe you stated you wanted to 

make a motion. I don’t want to shut vou off when I 

* 

suggested that we consider instructions. 

Mr. Bogley: Yes, that is my first prayer, which is the 
same as the motion, and I assume your Honor did not care 
to hear argument upon it, but I do want to urge very 
strongly on the Court that with the additional testimony 
now before us that the Jury be instructed to return a verdict 
for the defendant * • •. 

• ••••••••• 
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351 The Court: I am not going to pass on the pre¬ 
sumption at the moment. I think there is no direct evidence 
in the case, it is all circumstantial evidence on both sides on 
the question of suicide. I think there is evidence in the 
case on which reasonable men could differ, and I will deny j 
the motion for a directed verdict. 

* * • • * # * * • *1 

409 Now, about the suicidal tendencies. On February 
27th 1940, the undisputed evidence is that he took 

an overdose of codeine and aspirin. They do not suggest 
how many tablets, but he took an overdose of codeine and 
aspirin. Let’s see the exact language, because that is what 
Dr. Cardona testified to, and this is the statement he made 
on cross-examination by Mr. Coe, as follows, speaking of his 
testimony before the Hospital Board, and I quote, and you 
understand Dr. Cardona testified before the Board just two 
days after the death, “Questions by Mr. Coe: 

“Q. Did you testify as follows: 

410 “ ‘A. He was questioned by me that morning and 
he had no explanation to offer as to why he took this 

overdose of medicine, except that he wanted to get relief 
from his itching.’ ” 

Now, a man does not take an overdose of codeine and 
aspirin to get temporary relief from his itching. I submit 
that that indicates he wanted to get permanent relief, and! 
that is very probably what he ultimately did. 

Now, another thing I would like you to note, and that 
is in connection with this overdose, and also his behavior 
on the night of the accident is that the hospital records show 
that he had slept well in spite of his pain, did not need seda-! 
tives to sleep. 

Now, it was immediately after this overdose, or the taking I 
of that overdose, that Major Cardona removed the razor 
and the scissors from his room to prevent suicide. He did 
not, as Mr. Coe stated, put him in a private room as a psv-! 
chiatric patient, but he did think it necessary to remove the 

temptation of the razor and scissors. 

• • • • • • • • • • 
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420 The Court’s Charge to the Jury. 

• Morris, J. 

Now, members of the jury, the plaintiff seeks to recover 
on the double indemnity clause of a life insurance policy. 
The issue which you are to decide is whether the plaintiff 
has established those facts under which she is entitled to 
recover on said clause. Now, that is the issue. I shall give 
you certain instructions that you should follow in passing 
upon that issue. 

You are the sole judges of the facts in the case. You are 
to determine those facts from the evidence which you have 
heard, after w-eighing that evidence, rejecting any part of 
the evidence you do not believe to be true, and basing your 
judgment on that which you do believe to be true. 

Now, the burden of proof is upon the plaintiff. She must 
establish, in order to recover, her allegations by what is 
called a fair preponderance of the evidence. Now, a fair 
preponderance of the evidence means that the evidence on 
one side must be more convincing than the evidence on that 
issue to the contrary. It must be heavier in the sense that it 
is more convincing. Now, that does not mean that 

421 there must be greater number of witnesses nor a 
greater mass of testimony, but it means just what I 

have said, it must be more convincing than the evidence to 
the contrary. Of course, if it is not as heavy as the evidence 
to the contrary, it does not preponderate. If it is even it 
does not preponderate, but if it more convincing, more satis¬ 
fying as to its truth, then it can be said to preponderate. 

You, as I say, are the sole judges of the weight of the 
testimony. It is for you to say what testimony you have 
heard you accept as true and accurate, and what testimony 
that you have heard you reject as untrue or inaccurate. In 
passing on that issue you may call to your assistance cer¬ 
tain aids or guides that the law recognizes to be helpful, 
perhaps not always infallible, so you must use them to the 
extent that they help you arrive at the truth. For instance, 


in weighing the testimony of any witness, you make take 
into consideration the interest, if any, which the witness has 
in the outcome of the trial, and consider and determine 
whether or not such interest has or has not colored or afi 

I 

fected the testimony of that witness. You may take intd 
consideration the opportunity or lack of opportunity of the 
witness to know the matters about which the witness ha3 
testified, the opportunity to observe the matters concerning 
which the witness has testified. You may consider the rea¬ 
sonableness or the unreasonableness of a witness ’ testi¬ 
mony, its probability or improbability, in helping you 
422 to determine whether or not that witness has testi¬ 
fied accurately or otherwise. You may take into com 
sideration whether or not a witness is biased or prejudiced; 
if so, whether or not such bias or prejudice has or has not 
colored or affected the testimony of that witness. 

Where a witness has personally testified in a case yop 
may consider the appearance and demeanor of the witness 
on the witness stand; in other words, whether the witness 
looks and acts as if that witness is accurately relating what 
the witness knows or saw, or to the contrary. 

Now, if you believe that any witness has testified falsety 
concerning anv material matter about which the witness 
could not reasonably be mistaken, you may reject entirety 
all that wdtness has testified to, on the principle that & 
witness who has testified falsely concerning a material mat¬ 
ter may be testifying falsely concerning other matters, o t, 
in any event, such a witness is not sufficiently reliable to 
enable the jury to make their verdict on that type an£ 
that kind of testimony. I say you may do so. You may, 
in your good sound discretion, accept what you believe to 
be true even though you do reject as false certain other 
parts of the witness ’ testimony. In other words, that is an 
illustration of the wide discretion the law leaves to your 
good judgment as to what weight you should give to tbe 
testimony of any such witness. 
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423 Now, if you find from the evidence that the death of 
the insured, that is, the husband of the plaintiff, re¬ 
sulted directly and independently of all other causes from 
bodily injuries effected solely through external, violent 
and accidental cause, and that insured’s death did not re¬ 
sult from self-destruction, whether sane or insane, and due 
proof thereof was submitted to the defendant, your verdict 
should be for the plaintiff. 

If you find for the plaintiff your verdict should be for 
the sum of $2,000 and, in your discretion, according to 
whether or not you determine that the policy became due 
by reason of due proof having been made, interest from 
the time that such claim became due and payable according 
to the terms of the policy. 

In considering this case, you are not be influenced by sym¬ 
pathy for the plaintiff because she is a widow or by any 
prejudice against the defendant because it is a corporation, 
but you must decide the question submitted to you entirely 
upon the evidence, under the instructions given you by the 
Court. In other words, you must consider the case as 
though one individual were suing another individual, or one 
corporation suing another corporation. 

The burden of proof is upon the plaintiff to establish by 
a fair preponderance of the evidence that the death of 
Lemuel K. Taylor “ resulted directly and independ- 

424 ently of all other causes from bodily injury effected 
solely through external, violent and accidental cause.” 

And that said death did not result from 4 ‘self-destruc¬ 
tion, whether sane or insane; from physical or mental 
infirmitv; or directlv or indirectlv from illness or 
disease of any kind.” If the jury find that the evidence is 
so equally balanced as to render it impossible for them to 
decide whether on the one hand Taylor’s death resulted 
solely from accidental cause, or on the other hand from 
self-destruction, whether sane or insane, or from physical 
or mental infirmity or directly or indirectly from illness or 
disease, the jury must return a verdict in favor of defend¬ 
ant. 



The submission to the New York Life Insurance ComJ 
pany, defendant herein, of “due proof that the death of thq 
insured resulted directly and indirectly of all other causesj 
from bodily injury effected solely solely through external^ 
violent and accidental cause,” is a condition precedent td 
plaintiff’s right to recover in this case, and the burden of 
proof is upon the plaintiff to establish by a fair prepond¬ 
erance of the evidence that such proof was submitted to 
the defendant company. If plaintiff fails to sustain thatj 
burden of proof the verdict of the jury must be for the dei 
fendant. 

Now, in the light of those instructions that I have given] 
you, it is your task, as I say, to weigh the evidence 
425 and base your verdict on that which you believe td 
be true and accurate, after rejecting that which you! 
do not believe to be true and accurate. Now if, after weight 
ing the evidence, you believe that the plaintiff has, by a fairj 
preponderance of the evidence, established those facts widely 
I have stated to you are necessary to be established, then] 
it would be your duty to return a verdict in favor of the 
plaintiff. If, after weighing the evidence, you do not believe! 
the plaintiff has by a fair preponderance of the evidencej 
established such fact, it would equally be your duty to re-j 
turn a verdict for the defendant. 

Is there any charge which I have failed to give which 
counsel on either side think I should, other than those, ofj 
course, already discussed in the matter? 

Mr. Coe: No, sir, I think it is covered. 

Mr. Boglev: It is covered fully as far as I am concerned.! 

The Court: All right. You will now retire. Choose onej 
of your number as foreman. Consider your verdict, and 
when you have arrived at a unanimous verdict, and remem¬ 
ber it is your duty to reach a unanimous verdict if you can 
conscientiously do so, notify the Marshal, and the Court 
will receive your verdict. If during your discussion you 
find that there is some point you think has not been suf-l 
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ficiently explained, if you will inform the Court I will in¬ 
struct you further. 

You may now retire and consider of your verdict. 

• ••••••••• 

426 (Thereupon the jury was returned into the Court¬ 
room and the following occurred:) 

The Clerk of the Court: Are you the foreman, sir? 

The Foreman of the Jury: Yes, sir. 

The Clerk of the Court: Mr. Foreman, have the jury 
agreed on a verdict! 

The Foreman of the Jury: We have. 

The Clerk of the Court: Do you find for the plaintiff 
or for the defendant? 

The Clerk of the Court: We find for the plaintiff. 

The Clerk of the Court: In what amount? 

The Foreman of the Jury: Two thousand dollars, with 
interest. 

The Clerk of the Court: Interest from what date? 

The Foreman of the Jury: From the date of the 

427 death. 

The Clerk of the Court: Members of the jury, 
your foreman says that you find for the plaintiff in 
the sum of $2,000 with interest from the date of the death. 
Is this your verdict, so say you each and all? 

(The Members of the Jury indicated in the affirmative.) 
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upon receipt of due proof that the death of the Insured, befure the maturity of the Endow¬ 
ment. resulted directly and Independently of all other «-»aty* from bodily injury effected 
solely through external, violent and accidental cause, and that such death occurred within 
sixty days after sustaining such Injury. 

This Double Indemnity Benefit will not apply If the Insured's death resulted from sett- 
destrudton. whether sane or Insane; from any violation of law by the Insured; from Military 
or Naval Service In time of war: from a state of war or insurrection; from engaging In 
submarine or oeronauttc operations: from physical or mental Infirmity; or directly or 
indirectly from Illness or disease of any ldnd. The Company shall have the right and 
opportunity to examine the body, and to make an autopsy unless prohibited by law. 

AND THE COMPANY AGREES TO PAY'TO THE INSURED 
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anniversary of the Policy. If the Insured becomes wholly and p erm an ently disabled 
2 ~ before age 60, the payment ot premiums will be waived under the terms and con- 
' sc * — dtoons contained in Secbon 1. 
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Section 2—PARTICIPATION IN SURPLUS-DIVIDENDS 
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(a) Paid in crab; or addition to tba aa— ia — r ad. Such paid-up addiboo any ba — trandand 

(k) Applied toward pay —ra t of III —' mu — lor caak at any tuna not bur dnn three —the after any default fa tba 
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Under tHe AouafomCfvo Endowment plan the dividenda are applied 
to mature the Policy aa an endowment nt a gradually dinumahinf age of 
Che laaurod. To avail huasrU of thia phut, the Ineured muet. before the 
foot dividend hcoowaee payable, hie with the Company written notice that 
he electa ao to apply the dividenda. In auch cue the hrat and each mio 
rurfiiq dreuiend aa they arvemily became due shall be applied to mature 
the mdimuMnf. at an earlier anniversary date to be then stated in writing 
by the Company: if any dividend ia more than sufficient to mature the 
endowment at the smuversery then atateo^y the Company but ia mauf- 
hoent to amfuee the endowment at the nest precidmg anniversary, the 
d ^ erener shall be used tempo * a rJy to merrees the amount of the endow- 
vet and whm the nest dividend becomes payable the reserve for sard 


ACCELERATIVE ENDOWMENT PLAN 

ridsnds are applied t em p orary i ncr ease 
dimimefung age of the total sum appli 


temporary i ncr ease in the endowment shall be added to such dividend and 
the total sum applied to mature the endowment at an earlier anniversary, 
sard in cr eas e m the endowment to be then canceled. The basw on which 
the dividends shall be ao used shall be the American Table of Mortality 
and Interest at three per cent per annum, at the attained age of the Ineured. 
Wben dividenda are so used the Policy reserve shall be computed with 
ref e rence «o the earlier maturity date and to any ei rrm m in the amount 
of the endowment, thereby correspondingly incr easi ng the Policy's par¬ 
ticipation m surplus and its* loan and surrender values. If after electing 
to use the dividends to shorten the endowment period the Insured rhsngss 
the e lec t io n oa to future dividends, then ao further dividends can be 


Section 3—LOAN VALUES 

After three fufl years* pre mium s have been paid aad before default in the payment of premium, the Company will advance to the Insured on the sole 
security of thm Policy as duly evidenced in writing any sum desired, provided the total indebtedness to the Company, including say advance then made, 
shall never rsrssd that sum which with six per cent interest to the end of the then current insurance year shall equal the Cash twnender Value. Interest 
on the loan wbmR be at the rate of sis per cent prr annum payable annually on the anniversary of the Policy. If interest is not paid when due. it shall be 
added to che principal. AH or any part of the indebtedness may be repaid at any tune before the Company has deducted it from the value of the Policy. 
Failure to repay each indebtedness or to pay interest shall not avoid the Policy, but whenever the amount of the total indebted n ess iq mh the Cash Surrender 

Value, the Pohcy ahall h s o om■ void one month after the Company ahall have mailed notice to the last known address of the Ineured and of the ~ " g- 

of mooed, if any. 

TABLE OF MINIMUM LOAN VALUES 

FOR EACH SUMO Of THE FACE AMOUNT 

I -rJ^STru.. ,*10 “*» *»u* nJUSZruo 

~3 $30 8 $100 13 $1«7 18 $283 5 $393 

4 40 9 118 14 205 19 303 24 417 

5 53 10 136 15 224 20 325 25 442 

6 66 II 153 16 243 21 . 347 

7 83 12 170 17 263 22 370 


Section 4—TERM INSURANCE IN CASE OF LOAN 
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Aft- thraa full yuan' p—a bara ba— paul. tha In— rad -ay. at 
the end of sny msuwmoe yvnr or widun three months sftor anv dsfsuh 
in payment of p rrmium but not Inter, surrender the Policy. 

(1) Receive its Cash Surrender Value; or 

(2) Receive the amount of non-participnting Paid-up insurance which 
tha cosh surrender value at dote of default leas any in debt e dn ess berson will 
pun che s*, payable at the aame time and on the na i roailitims as this 
Pohcy. bat without dnability or double mdsoMuty bndti - The Insured 
may at any time obtain a loon on such paid-up insurenos. or surrender it for 
Ks cash surrender value: or 

(3) II the Policy he not surrrndend for cash or far paid u p iaaora are 
within three months after default in payment af premium, ita caah sue- 
modor value at data of default, has the amount of any indebtedness, shall 
sutoasancnDy purchase Cantmued Insursncs from the date of default for 
the face of the Pohcy plus any dividend additions aad lass any indebted¬ 
ness to tho Company: and if it shall be more than mn ug h to pur chair 
Continued Insurance to the date af the maturity af tho endowsaant. the 
arose shall be used to pu rch ase Pure Endowment payable an the maturity 
data if tho Insured is then living. The Continued Insuran ce and the Pure 
Endowment shall be without future participation and without tho right 
to loans, caah s ur render val u e r , disability or double indemnity hene fcts. 


aoa 5—SURRENDER VALUES 

F TABLE OF GUARANTEED SURRENDER VALUES 
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Th* C—h Sun —if n Val— aball b. tba >—.rra on tha fac* fa th. Policy 
at th. —d fa th. i—I—a y —r —. fa —tfa dafaak. nt th. dn— fa de¬ 
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incluarrr. fa aot awn than « and —a half per c—t fa tho fa— fa tho 
Pokey. Such I—vo win bo computed — tho hofao fa tho A—one— Table 
fa Mortakty aad iatoraoC at thra* p— —at. and tha amount fa pai d -—i 
in—r— und— (2) and th. term fa th. am tin—d in—raw — nod aamat 
fa Plan Endow—t undrr 0) will be computed — th. —a ba— -at tha 
attain ad a*, fa th. la—rad — th. date of d rf aa l t. 

Tho vain— ia tho tabi. oppowte ara c om pul. d ia a ce—d a —a with 
the abov. prouifa—a. aauaat that pi—in—■ hav. I—— paid ia fall wb— 
dan for th. number fa y—ra atated. that thrra fa ao i ad ib ai do a— to tba 
Company, ao ontWanrhn* paid-up additfana. ao dindai i da ataadia* ta th* 
endit fa th. Pokey aad that ao druid-do bar. bo— app l i a d — tho Acaai- 
rrativo Endowm— t pi—: the —rr — d tr chary.. U any. h— ba— d-bactad. 
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29 
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43 

98 
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189 

5 

57 

128 

7 

! IW 

6 

71 

158 

9 

1 119 

7 

89 

193 i 

It i 

235 

8 

107 

228 

13 

1 330 

9 

126 

262 

15 

362 ; 

10 

145 

296 

17 

'310 j 

It 

163 

324 

19 

66 1 

12 

181 

352 

20 

117 : 

13 

199 

380 

21 

106 ’ 

14 

218 

407 

22 

39 

15 

238 

434 

22 

290 

16 

258 

461 

23 

134 

17 

279 

487 

23 

0 

18 

300 

514 

22 

0 

19 

322 

539 

21 

0 

20 

345 

565 

20 

0 

21 

368 

590 

19 

0 

22 

393 

614 

18 

0 

23 

417 

638 

17 

0 

24 

443 

662 

16 

0 

25 

Year. 

469 

1 

685 

! 

>3 

• 

0 


Bd. June-I6. 40-E. 1.000. 27 


Section 6—OTHER BENEFITS AND PROVISIONS 

— b—a —i—rated, ta* amount payable privi lr p . oonlorrad up— tho loo—od bu thio Pokey. Na apaat io — than—d 
>m paid would hav. p.nrha—d at tha to w—ua forint——. — to —aha. a u bty — dfacharpo caotracta. or W —load 

tho time foe paying a 1 1 n a n — 

I thio Policy —aot h. modr ia duplicate Op ti a oi al M o th ode fa S l ttf l— la t —If thora io — aaofaaaaoat fa thia 


Apa.—If the —« fa tha Ineurad hno bran ■— ra ted, the aa na -t payable paiuilapa cmilorrad up— tho looarad bu thia Pokey. No apoat io — thoaiaod 

harauad— akaO ba auch — tha p— paid would hav. purch—ad at tha to waraa forint—. — to -aha. a nb f y — dfachaapa coatracta. or ao —ad 

cenract ate- tha tana I— pay —% a fr i— n — 

*ir%-nnnT *ij naiirn-— 1 -* -Ht P- 11 ^-- Op tf o ai al M a ch ado fa S l ttf i— in t —If d—ra ia ao aaafaaoa—t fa thia 

and one copy kind with tha Comp—y at ita Home Ofhca. Tha Company Policy, the laound. or ia ea— tho la—rad ahall not hour final —, tho h—a- 

■ 1 . 11 an. no rraponaibility for th. vakdity fa —y am——anIt. keiary after tha In—f* d—th. may. by written noci— — tha oaipnny 

st its Home —amir— tlw peoosstis of tkis Policy peyebk under one of 

o-ntnfa Ba ai ni a ln i y.—T ba In—ra draa yat mr r ban. —d f raa. t—. d- op— oo—afa . S—ii^which -ctfa. a M—d 1—m aad 

to tfa—. chanpa tba b—akefaty. provided tha Pohcy a net th— ■■ i — l lf —*- , oi do. Pohcy. 

Every chary, fa b—wkeiavy mat be mada by written notsco to tWC— 

puny nt its Hom e Other accompamad by thr Pokey for iodonam—t fa tha P ay me n t fa Pr ionium. —All p union a ara payabla — — bafoaa thair 

rlaina tha— by tha Company, and ufiloaa — indoraad tho rh o n f o ahall d— date, at tha Hoaw 0*r» fa tha Company or to — authon—d ayont fa 

nfa taka affect. After auch i n dorae—ent tha chan*, ahall relate back to aad the Company, but oaIy ia »haa*o for tha Company'a .fall 1 p i im i iim 

taka effect — fa tba date tba la—rad ncaotTWl written note at c h a n ge —nipt owned by the P n adr iL a V icr-Praaidaat. a Second Vice-Praad rat - 


mpony. but only m »haago 

a«Bod by the Pt radr iL a Vii 
tary or thr T l — ra r fa tho 


ray. aad couat*rai*aad by the 
Us any authority to ritlirt a 


taka affect — fa tha date tha la—rad aKn—TWl Written none* at c h i n go racaipt at*n*d by the- P i radr X a V icr-Praoidoat. a Second Vfaa-P in id— I . 
whether th* Ineurad ba Irnnc at tha bat fa auch lat iti r w—an t or not. * Seoetary — tha Tt—aurae of th* Company, aad co—weaic—d by the 

In th* av—t fa tha death fa any hiaikriary before tha Ineurad the iateemt para— racarvii^ tha p raa u ura. No para— haa any authority to c a lfcc t a 

fa auch benakriary ahaO vmt in tha Inourrd. premium i in law ho th— hfada aaid official premium receipt- Tha pemaiam 

ra_ .. .i, in . fa oltray* coafadsred — payobla annually ia advance, but by ag ra o ni — t ia 

■ t-- 0 !^? - ilfaUlSfaTuT ^ km than tbuty day*) and not otbrrwwe may ba mode payabla - l i ne —anal — U —rterfy 

pokey-hold— ra i a def ault, bat ipue “ one m—th faot km than tn uty daya) naymanta Aay unpaid In I am tequrrad to c o mplat a pay — t for tbs 

aobract to a"jn>cn-t ch-g. of fa, pa. coat pa -»u- -fl b. faWd foe S^r^.^.^Tia death occur. ekfal bo tkdmted f— th* 

tho paym—t fa every peaeatum after th. krat. duna( wluch bmo th* mouraac* ._i, , . -ra - - . ■ . -i - -i-o- 

contintm in fo—a. If d—th occur, withui tha p eriod fa grace tha unoeid *^*"uat pay.".* . paymaeic praaaa^^t . . 

cconnum ■« »ya. it the Pohcy m forte bayemd tha date wh— th* —at n a y — t h .c.-i. «k*a. 

^Z!t p^uThra^nd^c wlU " 4—acted from tba —pt — totkaboaakte provided lor haraia after dal— It iapramiam payateat- 

, lnd.hc.dnl— —Any indebted— to th* Coeapway a—- th* Policy . l eb uC c t a - aa fa - At arty na-within U yea r, fa ter —y dfawlt.upoa 

famU be deducted ia aay aattk—t thereof «mtt- appkmMa by tb* Irwu rad —d up—pamaatati— at t he H — Oft- 

of avidacica fa meuratebty wt-factory to th* Coenpany. due Policy may b. 
Mine—n — oua P i oa f ato n g —The Policy aad tl— appkeati— therefor. rfaaatalad tegrthar with aay — tkhtednam ia a c coadaa ra with tha fa- 

copy fa which fa attached hereto, conatitula tha —lira contract. All atate- pm rir-n fa tha Policy, up— paym—t fa fa— iatsemc aad fa arraan fa 

Bi—te mad* by tho la—rad ahall. in aba—c* fa fraud, b# deemed ran**- pnmiun- with her par c—t —teemt th r ee— from thair due dote. 

HnUtiaM not wnrmntiss. ukI no such lUtcmcnt ahnQ svomJ tks Policv 

oT^mdfa-rato.cfa-under .t.unlcm.tb.c-c-wdm.h.-ri'rs: Sfaf-O-CraKtfam.. fa -Uvf-temtew dura- dw fa- tern 

■ppfcstiqs and s copy of th* application is indosssd upon or at t ac h ed to in suran r «? ysart. whsthsr thr Inwrsd bi mm* or nsMM. the inswrnne* undsr 

this Policy whsn w s usd . Th# Insursd may. without the consent of th* thw Pohcy shall b* a sum equal to the pssmuma thsrson which have bsan 

bsnsficiaiy. rsoatv* every benefit. entrdsc every right and sn^oy every paid to aad rvcciwd by the Company and no mora. 

Thin Policy ia frm ot conditions aa to residence, travel, occupation, or military or naval service, except an provided under 
Double Indemnity go the first page hereof, and shall be incontestable after two year* from it* date of —it except lor non-payment 
of premium. All benefit* under thi* Policy are payable at the Home Office of the C o m pa n y in the City and State of New York. 


fa alway* coawdarad — payable annually — advance, beet by agima—at ia 
1 writing aad not otbrrwwe auy be made payable ia am i —a mi or qaai-taefy 

' payments. Aay unpaid pi rw iiwm requited to c a m p l ate paym—t far tbs 

i wi a at —ranc. yaar al which death occur. ekaO ba effa u cted flam tha 
J amount payable her e —d ar . Th* payuweit fa tha pu ra n — ahall not te a -t ain 

the Pfaky — fore* beyond tha date wh— tha neat — yaat ha—a* daa. 
a—pt m to the beewhu prowled foe herein after default iei pei ra i u w payawat. 

, ..urn * *t- j ~ - -•-‘■i-c—-«■-r - 1 - 1 —*- -|— 

written appbcatwn by th. 1—uewf aad up— prm—tab— at tha Ha—* Otto* 
fa avid— fa tnauraPolity ratnfactory to th* Comp—y. thw Policy may bo 
M—otatad togatb— with aay - tkltte d n aaa ia accoadaara with tha fa¬ 


in Witi— Wharoof the NEW YORK LIFE INSURANCE COMPANY has couaed this contract to be signed 
this Tm ntii th _day ot_ Ootobtr __Nineteen Hundred and— twenty 
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Defendant’s Exhibit 3C 


MXZBCAL DEFA MTU KMT, U. 8. iUT 

Uatbarttml Jan. 17, Mt) 

CLfNICAL RECORD 

HI8TORV or PRESENT DI8EA8E 

" f «&ad mode of onset; probable cause; evolution and 
course to admission) 

States that about lG months ago he 
was driving to his home one evening, and 
picked up a hitchhiker. Was offered a 
drink by the hitchhiker, and the next 
thing patient knew was when he awakened 
the next morning ..ith his clothes off in 
the back of his car. «.t that time he be- 
lieved that he had been attacked by the 
hitchhiker. He paid no attention to his 
condition until 3 weeks later when he de¬ 
veloped a severe itching around the anus. 
From that time on he has been under treat 
ment for pruritus anl and has been given 
ointments, alcohol injections, L -ray 
treatments and has had several plastic 
operations around the anus in an effort 
to clear condition up. All of these 
treaaents have been ineffectual and patie 
states that itching is still very severe 
and constant. Was told by one of the 
physicians who treated him that'he had 
"gonorrheal proctitis" and was given 
treatment for it without relief* Came to 
this hospital in the hope -that relief 
may be obtained by treatment at this ins¬ 
titution. 



t or Miicar 
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m the anal site; some 
of the anco-cutaneous Junct, 
see n at the upper left quadrant" 
the anus. There is no fistula evident 
on physical examination. 
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Defendant’s Exhibit 4A 


Form U( 

Mnui DsrAsnaar. U. 8 . im 
(▲atborted tea. n, ISIS) 

CLINICAL RECORD 


(All complications, and all changes in diagnosis, with 
the date in each due, should be entered on this sheet) 

2/27/40 Ward 10-A 

This morning patient stated that 
he had taken a large number if codeine 
and aspirin tablest which he had been 
accumnulating for a number of iaymsin 
another Ward because he wanted to com- 
mit suicide. The 00 was notified and 
his stomach mas washed; later he was 
given stimunlants. Apparently he had 
no iil effects from his attempt• Colost* 
my dressed aid looks good except for 
some sloughing of the outer coat of 
the gut. 



Defendant’s Exhibit 7 


U. 8. Ammt 
17. 19K) 


CLINICAL RECORD 



(All complication*, and all changes in diagnosis, with 
the date in each case, should be entered on this sheet) 


April 21, 1^40 *ard 10-A 

1:21 AM 

During ny morning rounds An vferd 
10-A I was told by the nurse that this 
patient hud some difficulty in sleep¬ 
ing. Together with the nurse I went in¬ 
to patient*s room only to find that 
patient was not there. A search was ins¬ 
tituted for patient; nurse sidted. ttat 
she saw patient at about 12:50 AM and 
I the time when I went in the room was 
1:00 AM- Ae Night Nurse Supervisor and 
the Nurse in Ward 10-A found the body 
of this patient, lying on the basement 
floor at the bottom of the stairway 
next to th e Stenographic Pool R oom. 
Patient WwS pronounced d *ad by the un¬ 
dersigned at 1:21 AM this date. He had 
a crushing injury to the skull with 
evisceration of the brain. Coroner was 


notified. 



& u - - 
a.A.C ardona, w apt. 1 CJL 

April 21, 1340 bard 10-A 

PIN.J, SUS&ARY 


/ 


patient, a white veteran, admitted 
on 9/7/39* for observation and treatmen 
of chronic proctitis and hemorrhoids 
mixed. Stated that about l6^^nontbd "be- 
fore admission he had given a lift to 
a hitchhiker. **s offered a drink by thi 
hitchhiker which he took; following 
this he claimed that he knew nothing 
of what happened until the next morning 


Teylor, • Lemuel K. 

-~ 
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I 


8. Am 

^u*d Jwx. 17, 1918) 

CLINICAL RECORD 



(All complications, and all changes in diagnosis, with 
the date in each case, should be entered on this sheet) 

when he awoke in the baJk of his car; 
his plants xer? down and he claimed that 
he had Ven assaulted by the hitchhiker. 
..bout 3 weeks later h* developed severe 
itching around the anus. Following this 
he was treated by a large number of 
physicians and was hospitalized at seve¬ 
ral hospitals without relief of itching. 
Examination on admission revealed evi¬ 
dence of nuearous operations around the 
anas; the anal opening was depressed 
and scar tissue was seen all around the 
oppnlng. Some excoriations were not^d 
at the mucocutaneous junction of the 
anal opening. Patient was transferred tc 
the Ledical Service for a survey to as¬ 
certain the cause of the itching. The 
G.I. series and barium e-.ema was essen¬ 
tially negative sxeept for nyperirritab* 
ility of the colon. Patient was prcctos- 
coped and a chronic proctitis was found; 
also hemorrhoids. when no pathology o- 
ther than that was found, patient was 
presented et the Jurgical conference 
and transferred to the Surgical Service 
was done. On IC-9-39, hemorrhoidectomy 
was done und injection of absolute ale 
cohol to perianal area was done. **lco- 
hol injections to different areas around 
the anus weie done on Jan. 15/4O; Jan* 
29/4O and Jan. 22, I94O. No relief 
from itching was obtained by these pro- 
ceaures. Anal region was cauterized 
with silver nitrate at about this time 



Taylor, Lemuel K. 


9. 9 




CLINICAL RECORD 


(All complications, and all changes in diagnosis, with 
the date in each case, should be entered on this sheet) 

«hea these measures failed, patient 
requested ▼ehemently that something * 
radical be done to relieve his trouble. 
It was believed that if the fecal con¬ 
tents were diverted away from the anus 
at least tenprarily, that perhaps rel¬ 
ief of itching would occur; therefore 
on Feb. 21, I94O, a left sided colosto¬ 
my was done. Following thi3 colostomy 
the itching persisted; petlent was givet 
& course of sulfanilamide empirically 
since reports were available showing 
that this drug had helped several cases 
of ^colitis* and the possibility that 
the itching may have been due to a coll' 
tis wa being considered although proc 
toscopics reports were negative for 
this condition, rfhen no relief was seen 
it was decided to reestablish the con¬ 
tinuity of the gut and a llickulicz 
cl em p was inserted in the colostomy o- 
penings. The clamp either came off or 
wms taken off during the night by pat¬ 
ient. The next day he started to beg 
that his rectum be resected since he 
thought that by removing the area that 
mms itching, his symptoms would disapp¬ 
ear. This request was given careful 
and studied consideration by the Chief 
of the Surgical Service and it was only 
after continued begging for the opera¬ 
tion by the patient and his wife that 
it mas decided to resect his rectum 


e&£ sigmoid. This patient had been 


»KC 

./ ar»un. U. 8. im 
r „utf>ori«*d Jan. 17,19U) 

CLINICAL RECORD 

PROGRESS 


/’All complications, and all changes in with 

the date in each case, should be entered on this sheet) 

operation was decidediupon. On A pril 
I7/4O. rejection of the recto-sigmoid 
was done. Patient 9 s convalescence was 
rather uneventful except that he requir¬ 
ed uaily catheterixatlon80n April 21/40 
in ore .r to save the patient the ordeal 
of repeated catheterizations an indwell¬ 
ing catheter was placed in bladder* 
Patient was tfcen seen that evening by 
the nite nurse at 12:50 PM when he cosp- 
lained of being unable to sleep. As the 
Surgical OD was making his rounds at 1:C 
AM he found this patient's room empty* 

A search was Instituted end at 1:21 AM 
his body was foundcht the bottom of the 
stairwell next to the Stenographic Pool 
Boon. He had apparently jumped from the 
second floor to the basement•• He had 
a cwushlnj injury of the bfculft with evia 
ceration of the brain* 

1 S P= * Summarizing this case It can- be said 
that this patient had m chronic proetltl 
with severe pruritus ani of about l6 
month duration* All forms of treatment 
known to be of benefit in such eases in¬ 
cluding the radical procedure of resec¬ 
tion of the recto-sigmoid had been tried 
without relief. A diagnosis of psychoneu 
rosls, hysteria, conversion type had als 
been made by the KP section at this hosp 
ital. Death which occurred as described 
above was apparently suicidal* In W 
opinion, d-ath was due to an act commit¬ 
ted by patient (luring a moment of die- 
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jMt pSSj ^Sfu.g.j 

(▲othorbad Jan. XJ, me 


CLINICAL RECORD 


complications, and all changes in with 

late m each case, should be entered on this sheet) 

failure to obtain relief of a par¬ 
ent character for the intolerable 
itching with which he suffered and 
which appeared to be a hopeless case 
since all forms of treatnent had been 
tried without success. In ny opinion, 
patient must huve been of unsound roind 
at the time of his dmath, the conditi¬ 
on resulting from the prolonged ill- 
ne3S and discomfort suffered by patiem 
and for which relief apparently could 
not be obtained. 
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WALTER REED GENERAL HOSPITAL 


Mrs. Hath V. Taylor 
105 Charles Street 
Annapolis, Maryland 

Bear Mrs. Taylor: 






j 

In reply to your letter of May 16, 1940, me oaa 
say definitely that this hospital did not tell the Coroner that 
your husband*a death was doe to suicide but that the Coroner 
reached this conclusion as a result of his inrestightlon of the 
circumstances. 


le regret that m can give you no further 
information in this case. 


Very truly yours. 



Captain, Med. Corps 
Adjutant. 
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PROOFS GF DEATH 


1, No. of Policy, 

tg+3<-v S' 


CLAIMANT’S STATEMENT No. 1 


Date of Policy, | o| \o o ^ 


LV, 


3. Residence- 


5. Occupation 



2. Name of deoeased in full. 


a. When policy was issued. 

b. At time of death. 


4. When was residence last changed ? 


a. When policy was issued. 

b. At time of death. 


6. Date and place of birth. 


7. State the source from which date of birth 
was obtained. 


8. Date and place of death. 


9. a. Cause of death, 
b. Duration of illness, 
e. When did (s)he first complain of or give 
indication of illness. 

d. When did (s)he first consult a physician or 
practitioner for such complaint or illness. 


10. Name and residence of every physician or 
practitioner who attended deceased during 
the last two years prior to death. 


11. In what other companies and for what 
amounts was life of deceased insured? 


12. a. Arc you the individual named as bene¬ 
ficiary in the policy? 

b. If not, in what capacity and by what title 
do you claim this insurance? 


13. // you are entitled to elect a method of teltlement 
of the proceeds of the policy or policies and 
you do not desire immediate payment there¬ 
of in cash, please indicate by option number 
or otherwise what option, if any, you desire 
to elect as to each policy. 


The undersigned hereby makes claim to said insurance and agrees that the written statements and affidavits of ull the physicians 
who attended or treated the insured, and all other papers called for by the Instructions printed on the reverse side hereof, shall constitute 







uvv^iimvu vi vi v«w\i vuv iiiauieu) uiiu (in bill.I l o Ml 

and they are hereby made a part of thes^Proofs of Death. 

Dated Leo ' 

this-S^J^day 

~0 

State o * / \ 


Signature. 

Post-Office Address 


./■(? 


County o! 



On this 


.day of_ 


O 

IOJlL-, personally appeared before me the above-named 




ith that the foregoing answers are each and all true. 































4S4-1. 10-39. iTuiUdlii the L’.M. A. by U«Ni« York Uteliix. Co. 



No one need employ any person to help collect insurance from New York Life Insurance Company, nor need anyone incur any 
expense for this purpose except to pay the customary charges required to comply with these instructions. In ordinary cases the proofs 
of dcuth required ure us follows,— 

In furnishing this blank the Company does not admit there was any insurance in force on the life in question and expressly reserves 
all its rights mid defenses. 


STATEMENT No. 1 must lie made by the person or persons to whom the insurance is payable. If there is more than one 
In iiefieiiiry, all may join in one statement, or a separate blank will be furnished for each if desired. 

When a policy is payable to the legal representatives of an estate, the statement must he made by the executor or administrator, 
a certified copy of whose appointment and authority must be furnished. 

When a policy is payable to a minor, the statement must be made by a guardian, a certified copy of whoee appointment and 
authority must Ik* furnished. 

When a policy has l>eon assigned, the statement must be made by the assignee, and must lie accompanied by the original assignment, 
or a certified copy thereof. 

Whi n a policy is payable to a named l>eneficiary, and by the death of that beneficiary has become otherwise payable, a certificate 
of death of the deccuscd beneficiary must be furnished. 

When u policy, or any part of it, is payable to “children” in general a sworn statement must l>c furnished, giving the names and 
dates of birth of ull of the children. If any have died, the statement must give the date of death, and must also state whether they died 
unmurried, intestutc, and without issue. 


STATEMENT No. 2 must ty) m^dc’by every physician who attended or treated the insured during two years prior to death, and 
for this purpose the Company wfOfbrnish as many Statement No. 2 forms as are required. However, when the insurance has been in force 
for more than two years, und the insured's death occurred at home, only the statement of the physician in immediate attendance at the 
time of death need l»c submittedj^the ^Joifipkny reserving the right to ask for further proof if necessary. 

When a coroner's request has been held, u.p^^Q^Vho vordict, duly certified, must bo furnished with this statement. 

* ■ * ‘ 

STATEMENT No. S rm^t tornado by a person of legal age, intimately acquainted with, but not related to, the deceased, who has 
Been tin- remuins und is ifbi interested in the insurance. 


BEF** All of the statements must Iks sworn to before an officer authorized by law to administer oaths. If sworn to beforo an officer not 
using an official seal, his authority und the genuineness of hiB signature must be attested by tho proper Clerk under the seal of his office. 

B9“" Every question must be distinctly and fully answered. Tho Company reserves the right to require or to obtain further 
information should it lx* deemed necessury. 

69“ In cases out of the ordinury special instructions will be given when applied for. 
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PROOFS oir DEATH PHYSICIAN'S STATEMENT No. 2 


This Statement must be entirely in the hihdwritihf of the Fhytloian, who should give any additional details on the other 

side of this sheet. j 

1. What was the deoeaeed's full name? 

Lemuel K, Taylcr 

3* How long had you known tjeoeased? 

.. 

8. Where did deceased reside at time of death? 

. 105 Charles St.* Annapolis. Maryland 

4. What was deceased’s former residence? 

Same t 

5. What have been deoeaaed’s several occupa¬ 
tions to your knowledge? 

■I UNnl 

Beneficiary, U # 3. V, B* (Veterans) 

6. State as accurately as you can tho age fit 
death and tho following facts in regard to 
deceased’s personal appearanoe: 

Age?. 45 Height? feet Inches, Color O? heir? _ 

Approximate weight in health?_lbe. Color of eyee? 

7. a. Where did death occur? 
b. What was the date of death? 

». Walter Reed Hospital 46* n 

Apr! 1 21, 1940 ' * im, ^ 

8. How long hod you been the medical atten¬ 
dant or adviser of deceased? 

._.. rto ln ° 

0. a. For what disease did you treat or advise 
deceased prior to last illness? 
b. Give date, duration and result of each. 

b ***** l 01943 

10. a. What disease was the Immediate cause 
of death? 

b. How long, in your opinion, did deceased 
suffer from this disease? 

o. If death was duo to accident give full 
particulars and date. 

Crushed skull* destruotion"5M|ft»^n 9 
b Crushed sheet# Hemorrhage & shoW. 

c Suicide -- / 

11. a. From what other important diseases, if 
any, did deceased suffer? 
b. Give, as nearly as you can, the duration 
of each one. 

a. 

b. 


/ FILED 

V? .. _ ____ 

18. From what date was deceased confined to 
the house, or prevented from attending to 
business? 

f m 2 8 1946 

- _ ... / .. 

14. Was there any special cause, direct or in¬ 
direct, for the death, in the use of alcoholic 
beverages, drugs, occupation, or residence 
of deceased? 

/ JjnAfcUS E. STEWART, C4A 

15. Was there a coroner’s inquest or a post¬ 
mortem examination held? State which, by 
whom, and the result. 

N either 

16. Did any other physicians attend deceased 
during last illness? If so, give name and 
address of each. 


17. a. Where did you receive your medical edu¬ 
cation? 

b. What is the date of your graduation? 

»• Gecrgstown 
b. 1915 _ 

Washington. D. C. 


this 26_day of-April_10_4£ 

SUte of 


j U Aj^Magruda^Mac^^fiT!^ M.D. 

> \ PostrOffiooAddreea-Coronarfs Office_ 

L. OATH Washington, D. C. 

V/Oimiy oi j . 

On this day of 10 , personally appeared before me the above-named 

, who subscribed tho foregoing statement before me and made 

oath that the foregoing answers are each and ail true. 

[Official Seal] 


HT*This statement must be sworn to before an officer authorised by law to administer oaths, 
using an official seal, his authority and the genuineness of his signature must be attested by the proper 
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If sworn to before jm officer not 
Clerk under the seal of his offloe. 
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SPECIAL INSTRUCTIONS 

In furnishing this blank thesCompany does not admit there was any insuranco in force on the life in question and expressly 
reserves all its rights and defenses. _ 

STATEMENT No. & should be made by each physician in attendance during the two years preceding death, and must be 
entirely in their own handwriting. However, when the insurance has been in force for two years or more, and the insured's death occurred 
at home, only the statement of the physician in immediate attendance at the time of death need be submitted; the Company reserving 
the right to ask for further proof if necessary. _ 

In answer to Questions 9, 10 and 11, a full statement of each Pathological Process, especially as to its duration and results, 
should be given. _ 

Where death is the result of Aocident or Injury, the word Lesion may be understood to replace the word Disease, in Question 10. 

Such indefinite terms as Heart Failure, Exhaustion, and the like, should be avoided, unless full detaiL, are added. 

Where the spaces provided for the answers are too small, such details as seem desirable should be given below. 


B^*Thls statement must be sworn to before an officer authorized by law to administer oaths. If sworn to before an officer not 
using an official seal, his authority and the genuineness of his signature must be attested by the proper Clerk under the seal of his offioo. 

HP* When a ooroner’s inquest has been held, a copy of the verdict, duly certified, must be furnished with this statement. 

■P^Every Question must be distinctly and fully answered, and the Company reserves the right to require further information 
should it be deemed necessary._ 

B^*Tbe intervention of any third person is not necessary for the collection of an approved claim, and the payment of a 
commission to any person for services in regard to such claim is unnecessary. 

... AC 

, 3 i ' ' l ADDITIONAL DETAILS 

. L * ' .,$\0V 
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PROOFS OF DEATH 
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FRIEND’S STATEMENT No. 3 


Thin Statement must be made by a person of legal age, Intimately acquainted with, but not related to, the deceased, 

who has seen the remains and is not Interested in the insurance. 


1. Namo of deceased in full. 


2. How long havo you known deceased? 

3. Where has deceased resided during your 
acquaintance? 

4. What havo been deceased’s several occu¬ 
pations? 

5. What was the ago of deceased? 

0. a. Place of death, 
b. Date of death. 

7. Have you seen the body? 

8. Do you know the deceased to be the person 
whose life was insured in tho Policy of 
Insurance upon which the claim is based? 

9. Date of burial. 


10. Place of burial. 


11. Wbat is your age? 

12. What is your occupation? 


13. How long have you resided at your present 
address? 


14. Are you a relative of deceased? 

15. Are you, in anv way, directly or indirectly, 
interested in the proceeds of any insurance 
on the life of the deceased? 

10. A. Are you a policy-holder in this Company? a. 

b. If so, state t^e number of your policy, b. 












*/{ _/ 

/Ccees^ 



<3. 




a. 


L. .S '/- S S _ 

_ 

____ .Si _ 








?c 


Dated a 


State of 
County 


& 'vf 


yt^Tday ,19, 


Signature* 


Post-Office Address 




On thii 





OATH. 


^ Coo 


s <Z _s. 




£ 


10Z__; |>er8onally appeared before mo tho above-named 




who subscribed the foregoing statement before me and mado oath that tho foregoirfg'answers 


(Official Seal) 


4*9 


MF"This statement must be sworn to before an officer duly authorized to administer oaths. If sworn to before an offi 
using an official seal, his authority and tho genuineness of his signature must bo attested by tho proper CletX, under tho seal of hi 


officehnot 
his office. 


CO 

CO 










SPECIAL INSTRUCTIONS 


8TATKMKNT No. 8 must be made by a person of legal age, intimately acquainted with, but not related to, the deceased, who 
is not interested in the claim and has seen the remains. 


The statement must be sworn to before an officer authorised by law to administer oaths. If sworn to before an officer not 
using an official seal, his authority and the genuineness of his signature must be attested by the proper Clerk under the seal of his office. 


■9* Every question must be distinctly and fully answered, and the Company reserves the right to require further information 
shoulait bedeemea necessary. 


The intervention of any third person iB not necessary for the collection of an approved claim, and the payment of a 
commission to any person for servioes in regard to such claim is unnecessary. 


... -f.c. 
, t h " 
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